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Personal superiority, whether racial or intellectual or moral
or educational, can never establish a claim to political prerogatives,
even if such superiority could be ascertained.

Even if it were an established fact, it should not create
special political rights, though it might create special moral
responsibilities for the superior persons.!

Karl Popper
The Open Society and Its Enemies

Note

1. Karl Popper, The Open Society and Its Enemies (London: Routledge &
Kegan Paul Ltd., 1999/1945), 49.
© 2008 University of Klagenfurt, Karl Popper Library.



Series Editors’ Preface

This is a new book series for a new field of inquiry: Animal Ethics.

In recent years, there has been a growing interest in the ethics of our
treatment of animals. Philosophers have led the way, and now a range
of other scholars have followed from historians to social scientists. From
being a marginal issue, animals have become an emerging issue in ethics
and in multidisciplinary inquiry.

In addition, a rethink of the status of animals has been fuelled by a
range of scientific investigations which have revealed the complexity of
animal sentiency, cognition and awareness. The ethical implications of
this new knowledge have yet to be properly evaluated, but it is becom-
ing clear that the old view that animals are mere things, tools, machines
or commodities cannot be sustained ethically.

But it is not only philosophy and science that are putting animals
on the agenda. Increasingly, in Europe and the United States, animals
are becoming a political issue as political parties vie for the “green” and
“animal” vote. In turn, political scientists are beginning to look again at
the history of political thought in relation to animals, and historians are
beginning to revisit the political history of animal protection.
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As animals grow as an issue of importance, so there have been more
collaborative academic ventures leading to conference volumes, special
journal issues, indeed new academic animal journals as well. Moreover,
we have witnessed the growth of academic courses, as well as univer-
sity posts, in Animal Ethics, Animal Welfare, Animal Rights, Animal
Law, Animals and Philosophy, Human—Animal Studies, Critical Animal
Studies, Animals and Society, Animals in Literature, Animals and
Religion—tangible signs that a new academic discipline is emerging.

“Animal Ethics” is the new term for the academic exploration of the
moral status of the non-human—an exploration that explicitly involves
a focus on what we owe animals morally, and which also helps us to
understand the influences—social, legal, cultural, religious and polit-
ical—that legitimate animal abuse. This series explores the challenges
that Animal Ethics poses, both conceptually and practically, to tradi-
tional understandings of human—animal relations.

The series is needed for three reasons: (i) to provide the texts that
will service the new university courses on animals, (ii) to support the
increasing number of students studying and academics researching in
animal-related fields and (iii) because there is currently no book series
that is a focus for multidisciplinary research in the field.

Specifically, the series will

e provide a range of key introductory and advanced texts that map out
ethical positions on animals;

o publish pioneering work written by new, as well as accomplished,
scholars, and

e produce texts from a variety of disciplines that are multidisciplinary
in character or have multidisciplinary relevance.

The new Palgrave Macmillan Series on Animal Ethics is the result of
a unique partnership between Palgrave Macmillan and the Ferrater
Mora Oxford Centre for Animal Ethics. The series is an integral part
of the mission of the Centre to put animals on the intellectual agenda
by facilitating academic research and publication. The series is also a
natural complement to one of the Centre’s other major projects, the
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Journal of Animal Ethics. The Centre is an independent “think tank” for
the advancement of progressive thought about animals, and is the first
Centre of its kind in the world. It aims to demonstrate rigorous intellec-
tual enquiry and the highest standards of scholarship. It strives to be a
world-class centre of academic excellence in its field.

We invite academics to visit the Centre’s website www.oxfordanimale-
thics.com and to contact us with new book proposals for the series.

Andrew Linzey and Clair Linzey
General Editors
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Introduction: Sharing the Fruits
of the Open Society

This book finds its origin in an honest concern for both liberal
democracies and animals. As such, it brings together the progressive aim
of improving the political and legal position of animals and the con-
servative aim of sustaining the basic stability of open societies. At first
glance, combining these two goals seems a rather paradoxical endeav-
our. Improving the political and legal position of non-human animals
seems to hint at leaving behind as much as possible of the political
systems that the world has known thus far, deeply impregnated with
anthropocentrism (human-centeredness) as they are and consider-
ing that they have facilitated large-scale, systematic abuse of animals
for centuries. On the other hand, preserving the basic stability of the
established institutions that form the prerequisite for well-functioning
open societies seems to hint at precisely the opposite: leaving them
untouched. Releasing a revolutionary beast on these ancient institutions
seems to put all at risk.

This book argues, however, that there is nothing paradoxical in bring-
ing together these seeming strangers. Rather, it argues that they must
engage with one another. It is time to start thinking about the proper
relationship between the open society and its animals. This book asserts

© The Author(s) 2020 1
J. Vink, The Open Society and Its Animals,

The Palgrave Macmillan Animal Ethics Series,
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2 J. Vink

that the basic institutions of liberal democracies are worth preserving
because they are the best way to sustain open societies and the peace,
freedom, and respect for individuality and autonomy that they have
to offer. However, the book also subscribes to the famous belief of the
father of conservatism, Edmund Burke (1729-1797), that conservation
sometimes requires reform, albeit prudent.! The political-legal frame-
works of liberal democracies around the world currently fail to reflect
the fact that many non-human animals have interests which make them
morally, politically, and legally relevant entities. This book claims that
liberal democracies cannot continue to ignore the scientific findings
and moral progress with regard to non-human animals without losing
credibility. Ultimately, it will be argued, this negligence of important
scientific and moral insights may not only cause credibility problems,
but may even raise legitimacy concerns and lead liberal democracies to
undermine their own core values. From the perspective of this book,
opening the political-legal gates to non-human animals is not necessar-
ily a risky endeavour, but refusing to do so and thus facing the chal-
lenges that the modern perception of animals poses to the institutions
of the open society is.

Current liberal democratic institutions still reflect the ancient anthro-
pocentric conjecture that politics and law have nothing to do with
non-human animals. Non-human animals are not recognized as entities
that have independent political and legal significance, and their interests
are merely contingently pursued, that is: to the extent that humans see
fit. This harmful underlying conjecture that animals have no independent
role to play in politics and law goes as far back as documented history,
and it is deeply rooted in Western cultures and philosophy. It was only
a few centuries ago that some of history’s brightest minds initiated what
could today be called the scientific and moral progression that finally
began to nibble away at this ancient anthropocentric conjecture.

In 1789, philosopher and legal thinker Jeremy Bentham (1748-
1832), in one famous footnote, called into question the validity of
humankind’s traditional moral disqualification of other animals, and in
the same pen stroke suggested an alternative ethical standard which we
now know would gain great support. He initiated what could be called
the interests revolution. More precisely, Bentham pointed out that there



1 Introduction: Sharing the Fruits ... 3

is not necessarily a relationship between having certain complex mental
capacities (reason and speech) and being of moral significance. Instead,
relevant to moral considerability is sentience, the capacity to have subjec-
tive experiences, such as joy and suffering.? Bentham’s suggestion would
eventually turn out to be the spark that ignited an intense debate on
the moral significance of non-human animals two centuries later. This
debate would eventually lead most people to accept that other sentient
animals are morally significant too, because they also have interests,
including, at minimum, an interest in not being made to suffer.’?

Before this important moral insight could take hold and the common
moral conception of sentient animals could drastically change, however,
people’s minds first had to be made ripe to the ideas that humans are
animals, and that other animals, as well as humans, could have interests
of their own and were not, to paraphrase philosopher René Descartes
(1596-1650), mechanical bodies without a soul and feeling. This
unenviable task befell evolutionary biologist Charles R. Darwin (1809-
1882) and his scientific successors. 7he Origin of Species was published
in 1859, and it is no secret that this book shocked the highly religious
society at that time and that Darwin was ridiculed.’ The reason, as con-
cisely expressed in one of Darwin’s notebooks, was that “Man in his
arrogance thinks himself a great work, worthy the interposition of a
deity, more humble & I believe true [is] to consider him created from
animals.”®

The controversy intensified when, in 1871, Darwin published his
subsequent work, 7he Descent of Man, in which he not only explicitly
stated that the human species must have evolved from other animals—
from an aquatic wormlike organism, in fact—but also straightforwardly
called into question the uniqueness of humans.” The theory of evolu-
tion implies that humans are, from a biological perspective, no more
special than other animals. Darwin illustrates this with regard to intel-
ligence, which was commonly thought to be one of the unique capac-
ities of humans that distinguished them from “the beasts”: “There is
no fundamental difference between man and the higher mammals in
their mental faculties.”® Instead, Darwin claimed, the mental difference
between man and the higher animals is “certainly one of degree and not
of kind.” Just like other capacities, intelligence should not be viewed
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as a static given, but as a scale, a continuum. Each individual animal,
humans included, can be pinned down somewhere on this scale, and
there is no radical line that divides humans from all other animals.
Darwin effectively challenged the idea of human categorical superi-
ority, and essentially put “the beasts” in the same category as humans.
Darwin’s important insight was the starting point of a scientific era in
which one scientific discovery after the other would emphasize our sim-
ilarities with other animals, instead of our distinctiveness from them.
Most importantly, due to this scientific progress, it is now considered a
scientific fact that many non-human animals are sentient and that they
thus have intrinsic interests. !’

Combined, these important moral and scientific insights fundamen-
tally changed the common-sense view of non-human animals into what
it is today. Whereas Darwin and his scientific successors began to nib-
ble away at the distinctiveness of humans from other animals (and do
not seem to be done with that anytime soon), Bentham and his moral
successors paved a parallel road, arguing that even if there are impor-
tant scientific differences between humans and other animals, these are
not relevant when it comes to how animals are to be treated. Relevant
to ethics is the already discovered similarity between humans and other
sentient animals: they all have interests.

The central purpose of this book is to investigate whether the fun-
damental structures of liberal democracies should reflect the fact that
many non-human animals are individuals with interests, and whether
this is possible without undermining or destabilizing their institu-
tions. The book argues that the insight that many non-human ani-
mals have interests is not only relevant to their moral status but also
to their political and legal status. The modern insight that sentient ani-
mals have interests challenges the ancient anthropocentric conjecture
that politics and law have nothing to do with non-human animals, a
conjecture that is still embodied in the institutions of our open soci-
eties. The book argues that these institutions are in need of an update
that aligns them with modern scientific and moral insights. This also
explains the obvious wink that the title of this book gives to Karl
Popper’s (1902-1994) famous 7he Open Society and Its Enemies. In that
book, Popper straightforwardly defends the open society and stresses
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the importance of adjusting its institutions to new insights through
piecemeal engineering.!! The current book is also about the open soci-
ety, but it suggests that Popper’s open society was still closed to many
of its most vulnerable members. It argues that the modern open society
should have its institutions updated insofar as they still rely on the
ancient anthropocentric conjecture for their justification, and that it
should become more inclusive and open up to non-human animals. As
such, the “enemies” of the enhanced type of open society envisioned in
this book are not only Plato, Hegel, and Marx, as classically identified
by Popper, but all philosophers who have, on arbitrary grounds, tried
to preserve the fruits of the open society exclusively for humans.

In search of adequate reform, this book considers it imperative to
respect certain typical liberal democratic features: liberal democra-
cies typically enable popular control over governance by elections of a
reasonable number of political competitors, they secure limitations
on the exercise of power in accordance with prescriptions of the rule
of law, they institutionalize the separation of powers and secure the
independent position of the judiciary, they have checks and balances
which prevent perilous centralizations of power and uncontrolled exer-
cise of power, and they ensure the equal protection of individual rights.
While working out how the ancient anthropocentric conjecture can be
removed from the institutions that constitute liberal democracies, this
book is devoted to leaving these distinctive features intact.

The book also aims to illustrate, however, that even though the prin-
ciples that ground liberal democratic institutions have been anthro-
pocentrically applied in the past, they are not essentially infected with
anthropocentrism, and thus can be preserved. If interpreted in a mod-
ern sense, the equality principle, for example, need not necessarily have
“humanness” at its core, but individuals’ interests, regardless of species.
It will be illustrated that liberal democracies can be reconceived of as
political orders that tend to give the highest priority to individuals and
their interests and that their foundational principles allow for such a
conception. Liberal democracies are, in other words, depicted as inzer-
ests weighing mechanisms. A political position, in the sense that one’s
interests ought to be considered by the state, is then not merely owed
to humans, but to all entities that have interests that can be affected
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by the state. Similarly, a legal position, in the sense that one is entitled
to legal protection of one’s independent interests, is not merely owed
to humans, but to all entities that have fundamental interests that are
vulnerable to being trampled upon in society, in the democratic pro-
cess, or in the exercise of state power. This book thus argues that liberal
democratic principles already have this focus on individuals’ interests
at their core, but have up to this day been arbitrarily applied only to
humans. This exclusionary human application of important political-
legal principles is untenable in a world that widely recognizes that
many non-human animals have interests too. Since interests play such
a central role in the foundational principles of liberal democracies, it is
alienating that the political-legal position of non-human animals has
not fundamentally changed as a result of Darwinian and Benthamian
insights.

Research Question, Methodology, and Chapter Outline

The main research question of this book is: Should the fundamen-
tal structures of liberal democracies reflect the fact that many non-human
animals are individuals with interests, and is this possible without under-
mining or destabilizing their institutions? This question contains two
different aspects, which will be addressed in a total of five chapters.
Chapters 2 and 3 focus on the first part of the research question and
address whether the fact that many animals have interests should have
consequences for the fundamental structures of liberal democracies, and
if so, what criteria the new political-legal position of animals should meet.
The subsequent three chapters (Chapters 4-6) focus on the second part of
the research question and address whether this reform is possible without
undermining or destabilizing liberal democratic institutions. As a whole,
this book is an interdisciplinary project, and as such it aims to make a
contribution to political philosophy, legal philosophy, law, and constitu-
tional theory. The research method used is one common in political and
legal philosophy: existing ideas in the literature relevant to the research
question at hand are discussed, interpreted, and analysed within the
framework of the research question. Based on these analyses, I develop a
vision regarding the reform of law and political institutions. Now follows
a more detailed description of the separate chapters of this book.
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Chapter 2 explores how classic democratic theory and principles, if
non-arbitrarily interpreted, support the claim that sentient non-human
animals have a right to be considered by the democratic state. It first
discusses three possible arguments against enfranchising!? animals in
democracies, and whether they are convincing enough for an a priori
dismissal of the case for political animal rights. Subsequently, it is con-
ceded that non-human animals are not political agents, which means
that they cannot meaningfully engage in political activities themselves.
It is also argued, however, that it would be inaccurate to deduce from
this mere fact that animals have no political rights at all. It is argued
that sentient animals have a political right to have their interests con-
sidered by the state: the consideration right. This claim rests on the cen-
trality of interests in a democracy, and as such is underpinned by several
classic democratic principles which focus on interests. James Mill’s idea
of democracy as a type of governance that should attain an “identity of
interests” between the governing and the governed, but also the princi-
ple of affected interests, strengthen the case for accepting sentient ani-
mals’ right to have their interests considered in a democracy. It follows
from this chapter that sentient non-human animals on the territory of
a democratic state have a right to have their interests considered in the
decision-making processes of that democratic state.

In Chapter 3, what this interspecies democratic theory means for
the normatively required position of non-human animals in liberal
democracies is elucidated. In other words, if the purpose is to respect
animals’ right to consideration, what criteria must be met? It is argued
that liberal democracies must reserve an institutional place (legitimacy
requirement) in which humans (human assistance requirement) are insti-
tutionally bound (non-contingency requirement) to consider the inde-
pendent interests (independence requirement) of sentient non-human
animals who reside on the territory of the state (residency requirement).
Subsequently, the political-legal position of non-human animals in
current liberal democracies is analysed and examined in the context of
these enfranchisement criteria. The chapter concludes that there is cur-
rently too much discrepancy between norm and reality, and articulates
the need to find institutional means of improving the political-legal
position of non-human animals, for the sake of both animals and the
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open society itself. In anticipating institutional reform, the chapter also
defends the methodology of looking into some models that have been
proposed for the enfranchisement of future people.

Chapter 4 investigates whether the political institutions of liberal
democracies can be adjusted so that they facilitate the required consid-
eration of animals’ interests. The chapter finds that there are considera-
ble difficulties with politically enfranchising animals, which are almost
all related to the fact that animals cannot act politically and thus can-
not instruct and control hypothetical representatives. Several proposals
aimed at working around this difficulty are considered but rejected on
different grounds, mostly because their democratic costs are too high.
After a recapitulation of the findings, the chapter concludes that it is
not likely that a normatively defensible enfranchisement of animals can
be achieved in the political institutions due to the fact that this seems to
involve requiring mutually exclusive things of political institutions and
due to the deeper nature of the political sphere, which seems to resist
the type of enfranchisement sought in this book.

Chapters 5 and 6 investigate the two most obvious options of legally
facilitating the required consideration of animals™ interests. Chapter 5
focusses on the option of introducing a so-called state objective (policy
principle) on animal welfare in the constitutions of liberal democracies.
It first sets out the four most important effects such a provision would
have on both the legal system and on politics. Subsequently, it clarifies
the differences between a state objective and legal rights, and conducts
a case study on how the state objective on animal welfare in Switzerland
currently functions. After that, the constitutional state objective’s capac-
ity to meet the enfranchisement criteria is assessed. It follows that the
necessary discretionary room that a state objective typically allows for
political acting is a crucial obstacle in meeting the enfranchisement cri-
teria and that this cannot be remedied because discretion is a necessary
feature of the state objective. It is argued, however, that despite this
normative deficiency, the state objective may be an important interme-
diate model to keep in the back of our minds for piecemeal engineer-
ing, because it can only have positive effects on the position of animals
in liberal democracies, without compromising on liberal democratic
values.
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In Chapter 6, the option of assigning sentient animals fundamen-
tal legal rights is assessed. First, it is elucidated that, despite spectacu-
lar reports in the media and even in some scholarly work, non-human
animals around the world have not yet been granted legal rights.
Subsequently, it is defined what type of legal rights is considered and
what the effects of these rights would be. Due to the fact that legal ani-
mal rights would have a significant impact on society and could have
significant economic, democratic, and liberty costs, a robust, threefold
justification for these rights is also given. It is argued that the interspe-
cies democratic theory in this book is not the only ground for assign-
ing animals legal rights; an interest-based account of rights also offers
such a justification, as well as the fact that animal rights would signifi-
cantly improve the legal systems in liberal democracies. Subsequently, it
is investigated whether legal animal rights could meet the enfranchise-
ment criteria. It follows that assigning animals rights would improve
the legitimacy of liberal democracies considerably, that it would make
the consideration of their most fundamental interests in liberal demo-
cratic institutions non-contingent, and that their interests would have
to be considered independently as a result of their rights. Furthermore,
it is argued that there are many ways in which humans could assist ani-
mals in the realisation of their rights, and that these rights could be
residency-dependent. The chapter concludes that the option of assign-
ing fundamental legal rights to animals has good normative papers,
since this institutional setup would bring all enfranchisement criteria
into view, while also respecting liberal democratic principles and even
improving liberal democracies.

Chapter 7 is the last chapter and it encompasses the conclusion of the
book. In sum, 7he Open Society and Its Animals calls for a revaluation
of classic liberal democratic principles and for their non-discriminatory
application. The focus on individuals and their interests that is so
characteristic of liberal democracies is a highly suitable foundation
on which to build a political-legal status for sentient non-human ani-
mals. While the book normatively argues for legal animal rights, it
also values care being taken when it comes to reform, and resists reck-
lessly diving into revolutionary projects that may risk it all. Instead,
it suggests that introducing constitutional state objectives in liberal
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democracies is an appropriate first step in the direction of giving ani-
mals their political-legal due. Because of their dynamic character and
progressive demands, constitutional state objectives on animal welfare
seem an attractive option of guiding liberal democracies gradually into
a more animal-friendly future and preparing them for fundamental
legal animal rights. The book maintains that, normatively speaking, it
is only fundamental legal animal rights that can ultimately make liberal
democracies live up to their full potential of being the most ingenious
interest-weighing mechanisms in the history of animalkind.
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This book uses the term “enfranchising” in the broad sense, indicating
some type of political or legal recognition of non-human animals in
basic institutional structures, not in the narrow sense of extending vot-
ing rights to non-human animals, for obvious reasons.
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The Interspecies Democratic Theory

Introduction

“Animals whom we have made our slaves we do not like to consider our
equals,” Charles R. Darwin wrote in 1837.! Even centuries after his death,
this observation is still striking. Although the conviction that non-human
animals should be offered some kind of moral consideration has since
become widespread, the actual treatment of non-human animals in current-
day societies seems to reveal that this modern moral conviction is easier to
subscribe to in theory than to put into practice. The omnipresent use and
misuse of non-human animals in modern societies indicates that it is hard
to relieve non-human animals—“our slaves,” according to Darwin—of the
burdens that we have placed on them. It is not surprising that we find it
even harder to see “our slaves” as our political equals. What on earth could
animals have to do with politics? They cannot talk, they cannot reflect on
conceptions of the good life, and they certainly cannot vote, it is claimed.
Why should there be any reason to consider them as our political equals
then? Is politics not an excellent example of a business that should be exclu-
sively reserved for intelligent and rational humans? Reserved for the political
animals, as Aristotle already called humans in his book Politics??
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The human-centeredness that is woven into the institutions of the
most successful political model of our time, democracy, has often been
accepted unquestioningly. This is understandable, as these institutions
developed and evolved at a time when the idea of human categorical
superiority was at its heyday. People generally saw no reason to for-
mally involve non-human animal interests in their democratic theo-
ries and institutional frameworks, because until recently it was unclear
that non-humans could even have interests, let alone politically rel-
evant interests. It seems that leaving non-humans out of the political
sphere was the only logical option given the knowledge at hand. With
the scientific knowledge of today, however, we know that sentient ani-
mals have interests and that they can be harmed by political decisions. It
therefore only seems fair to re-evaluate the anthropocentric character of
today’s democracies and the anthropocentric application of democratic
principles. The realization that non-human animals have interests seems
to beg the question whether an exclusively human political model can
still be justified today. Should our modern understanding of sentient
non-human animals lead us to assign them a formal political status, and
is the human-centeredness of democracies a relic that should have been
left behind in the pre-scientific era?

The main argument of this chapter is that, though undeniably politi-
cally incompetent, non-human animals are owed some form of political
consideration of their interests. This claim rests on the fact that some
non-human animals are entities with interests. In the context of clas-
sic democratic principles and democratic theory, the fact that sentient
animals are entities with interests which can be harmed by political
decisions means that they have a right to be considered. The purpose of
this chapter is to demonstrate that uncontroversial democratic princi-
ples underpin this right, if only their blind spot for animals other than
humans is removed.

The first section of this chapter notes that not everyone realizes that
democratic theory is in need of an interspecies update. Many dem-
ocratic theorists either ignore or do not realize that the current scien-
tific understanding of animals puts the anthropocentric interpretations
of classic democratic theories under pressure. The second section is
dedicated to deliberate sceptics: three arguments that may undermine
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animals’ claim to political rights are discussed and challenged. In the
subsequent section, non-human animals are conceptualized as political
patients. In other words, the Aristotelian contention that non-human
animals are ultimately incapable of political acting is endorsed. This
brings important challenges to the table, because the political position
of political patients is a relatively grey area in democratic theory. I will
develop a theory to account for the position of political patients in gen-
eral. It was previously unjustly and uncritically presumed that political
patients cannot have political rights. I argue that political patients can
have political rights, although not all of the rights that political agents
enjoy. Political patients, such as children, are eligible for a passive polit-
ical right, namely for what I call the consideration right. In what fol-
lows, it will be demonstrated that general democratic principles and
important democratic outlooks support this theory. James Mill’s clas-
sic view of democracy as a political model that enables the reflection of
individuals™ interests in state governance offers an outlook on democ-
racy that supports the idea that political patients have a consideration
right. Subsequently, it will be demonstrated that the view that some
non-human animals are part of the political community (the demos)
whose interests are eligible for political protection can also be under-
pinned from another perspective, namely by employing one of the cen-
tral principles in democratic theory: the principle of affected interests.
It is demonstrated that, since sentient animals are also affected by dem-
ocratic state policy, they are also part of the demos. It will be concluded
that there is sufficient support for the claim that sentient animals have
a consideration right if we combine the fact that sentient animals have
interests with classic democratic theory.

2.1 Cavalier Agnosticism

Although evaluating non-human animals’ place in political theory
(more precisely democratic theory) has gained increasing attention in
the literature in the last few years,? the majority of political theorists still
appear to think that there is nothing odd going on when it comes to
non-human animals’ position in democracies and democratic theory.
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The general trend in political theory still is that we can go about our
normal businesses, despite the fact that the scientific and moral under-
standing of non-human animals has changed drastically recently.

This attitude many political theorists have is likely often caused by
ignorance of the fact that the changed image of non-human animals
may cause difficulties to an anthropocentric understanding of dem-
ocratic theories. I label this attitude towards animals’ role in political
theory cavalier agnosticism, because theorists who have this attitude
have simply never considered the option of involving non-humans in
(their) political theory, or they regard the changed image of animals as
trivial, not worthy of serious attention, or irrelevant to political theory.
They often do not dedicate a single word in their works to the position
of non-humans in democratic theory, or they write about it as if the
democratic exclusion of non-humans is no important issue at all. The
urgency of the altered view of non-human animals for political theory is
just not felt or deliberately downplayed. This cavalier agnostic outlook
is understandable, because it is best known to us. As stated before, for
a long time, humans have not realized that ruling over non-human ani-
mals in an arbitrary way and without paying attention to their interests
might be problematic—Ilet alone inconsistent with democratic values. It
is remarkable that, despite the steady rise of attention for non-human
interests in ethics, many modern political theorists still hold this view
today.

[lustrative in this regard is Hanna Fenichel Pitkin (1931-), a
renowned political theorist specialised in the concept of representation.
Pitkin, in her famous book on representation, divides the material
world into (1) normal people, (2) children, (3) the insane, and
(4) inanimate objects.* One can only wonder to which of these four
categories non-human animals belong.> A similar disinterest in the
political position of non-human animals is displayed by Bernard Crick
(1929-2008), also a political theorist and author of the entry on
Democracy in the A Very Short Introduction-series of Oxford University
Press. In this work, Crick depicts the societal call for animal rights as
a “big small cause,” just as unimportant and trivial as the call for ban-
ning genetically modified food or the call for saving whales, all of which

he contrasts with serious and truly diflicult questions of political theory,
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such as poverty and economic injustice.® By lumping the animal rights
movement in with minor issues, and by not recognizing the animal
rights movement as a serious and difficult political issue, Crick reveals
that he either wishes to ignore or just does not realize the fundamental
problem that the “big small cause” of animal rights might pose to dem-
ocratic theory in general.

In a similar fashion, the political theorists Nadia Urbinati and Mark
E. Warren portray the animal rights movement as a small issue not
really of importance to democratic theory. In a paper on representation
in, of all things, contemporary democratic theory, Urbinati and Warren
equate representing animals with representing goods, as opposed to
persons or beings. To them, animal representation is more similar to
representing goods, such as “rainforests, community, spirituality, [and]
safety,” than to representing persons, such as women, persons with par-
ticular ethnic backgrounds, and children.” Again, democratic theorists
prove to be unaware or ignorant of the consequences of the modern
view of animals for democratic theory. Urbinati and Warren do not
seem to realize that animals are actual beings with actual interests, and
that not offering them a political chance to have their interests con-
sidered may have serious consequences, such as suffering and death,
whereas the equated “rainforests, community, spirituality, [and] safety”
are vague constructs without intrinsic interests that cannot be harmed
by underrepresentation in any way.

Lastly, even John Rawls (1921-2002), considered to be the greatest
political philosopher of our time by many, failed to include non-human
animals within the purview of his theory, which has been criticized as
a shortcoming of his work by the British political philosopher Robert
Garner (1960-) and the Dutch moral philosopher Floris van den Berg
(1973-).8 Like many others, the political theorists mentioned here do
not seem to realize, or wish to ignore the fact that the call for animal
rights or political animal representation is not just another short-lived
trend, but a movement that can form a real challenge to the way in
which we understand democratic theory and democracies in the mod-
ern age. Apart from this cavalier agnosticism, however, there are, of
course, also actual arguments opposing the idea of giving non-human
animals political rights, to which we will now turn.
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2.2 Opposing Arguments

The idea that non-human animals are not part of the political commu-
nity and that they have no claim to political rights is widely held but
unfortunately not often explicitly underpinned. We can imagine, how-
ever, three possible types of arguments that may undermine or argue
against assigning non-human animals political rights. These three types
of arguments regard non-human animal interests.

The first type of argument claims that non-human animals have
no interests. If substantiated well, this argument seems disastrous to
non-human animals’ claim to political rights. If animals have no inter-
ests, then obviously it is impossible to affect these interests with pol-
itics.” Distributing political rights among humans only would be
completely logical. The second type of argument that may pose a
problem to assigning non-human animals political rights claims that
animals might have interests, but that we cannot know what these inter-
ests are. This argument would not directly affect non-human animals’
prima facie claim to political rights, because one might still argue that
all existent interests are to be weighed even if we do not know exactly
what these interests are. Instead, this argument would mean that even
though animals may have a claim to political rights, it is impossible to
put flesh on the bones of these political rights. It would be impossible
to design institutions that are meant to reflect non-human interests
if we cannot know what these interests are. The last and third type of
argument against giving non-human animals a political status claims
that although animals admittedly have knowable interests, these inter-
ests are irrelevant to politics. Non-human animals’ interests are, in other
words, considered to be a-political. Possibly, non-human animals only
have basic needs that have nothing to do with the intellectually complex
issues that are central to politics.

2.2.1 Animals Have No Interests

The first type of argument against including non-human animals in the
political sphere thus claims that non-human animals have no interests.
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On first appearance, it might seem rather unlikely that anyone would
take the extreme view of denying that non-human animals have inter-
ests.!? Is it not obvious that many animals have at least some interests?
There have been philosophers who denied this, however, and since the
arguments they have put forward in support of this view relate to how
we define “interests,” we need to elaborate a little on definitions of
interests first.

In one of the clearest and most comprehensive accounts on this sub-
ject, political philosopher Alasdair Cochrane (1978-) explains how
interests are generally and, to his idea, preferably conceptualized.!! In
the general account of interests, employed in not only utilitarian but
almost all main ethical theories, interests are linked to sentience through
the central ethical notion of well-being.!? A being with sentience auto-
matically has well-being, because his life will go better or worse for
himself in accordance with his subjective experiences of, among other
things, pain and pleasure. With well-being, in its turn, automatically
comes the attribution of interests, namely the interest in maintaining
or improving one’s level of well-being. In other words, because pain and
pleasure afflict our well-being directly, we have an automatic interest in
either avoiding or pursuing the activities that bring about these experi-
ences. Interests are thus linked to sentience. Being sentient is a necessary
and sufficient condition for having well-being, and consequently a sen-
tient entity also has interests in improving or maintaining the level of
that subjectively experienced well-being.!?

Non-sentient entities, on the other hand, by definition do not
have experiences or awareness capacities. They therefore do not have
well-being but merely a condition that can either improve or deterio-
rate. Examples are plants and trees, whose conditions may improve, for
example, after being watered. We do not say, however, that they have
an interest in being watered, because as far as we know today, plants
and trees feel no subjective or experienced relief when being watered.
It is merely their condition that improves. Similarly, Van Gogh’s 7he
Starry Night's condition may deteriorate after coming into contact
with water, but we do not say that pouring water over a painting affects
the painting’s interests. In short, the conceptualization of interests as
defended by Cochrane focusses on the subjective element: is an entity
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able to experience his or her own life? This concept of interests is widely
accepted, conclusive, and in accordance with how the term is generally
used, and will be the one employed throughout this book.

There are, however, also philosophers who have a rather eccentric
view of what interests are. H. J. McCloskey (1925-) and Raymond G.
Frey (1941-2012) both add extra requirements to the general welfare
account of interests. These more demanding definitions of interests lead
both thinkers to the conviction that non-human animals do not have
interests. On McCloskey’s account, having an interest in something
does not only mean that that something improves the well-being of a
person, but also thar that entity has to be concerned about it.'* On Frey’s
account, the additional condition to the welfarist account of interests
is that a person must also desire a good in order to have an interest in
it.!> Both thinkers claim that merely influencing the subjectively felt
well-being of a person is not enough to constitute an interest in some-
thing, but that an additional concern about, or desire to get that thing
is needed. Both also claim that non-human animals, with their limited
mental capacities, cannot have such concerns about or desires to get cer-
tain things and that they hence do not have an interest in anything.

In defence of his more straightforward definition of inter-
ests, Cochrane took the effort of rebutting the claims of Frey and
McCloskey. Cochrane’s response is simple but convincing. His critique
is twofold. First: adopting the exceptionally enriched definition of inter-
ests as proposed by McCloskey and Frey is objectionable because it
leads to the unpalatable conclusions that, for example, a human baby
has no interest in being vaccinated against measles and that smoking
tobacco does not run contrary to a person’s interests.'® After all, a baby
has no cognitive desire for, or concern about being vaccinated against
measles, and many smokers desire and are concerned about getting
tobacco, even though this obviously runs counter to their health inter-
ests. For this reason, Cochrane holds, the enriched concepts of interests
as proposed by McCloskey and Frey have to be contested.

However, and here Cochrane’s second point of critique comes to the
fore, even if we were to adopt the exceptionally enriched definitions of
interests, both Frey and McCloskey would still be wrong in claiming
that non-human animals do not meet the requirements of their enriched
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definitions of interests.!” As Cochrane points out, there is every reason
to believe that sentient animals in fact often do desire and are concerned
about the goods they have an interest in.!® Dogs demonstrate that they
are concerned about getting food when they beg for food, and rabbits
show a desire to get out of their cage when they bite at the bars. A hog
demonstrates concern about avoiding violence when he tries to flee from
it, and a mother cow shows that she desires to be with her child when
she continuously calls for him on a milk farm. The proof of sentient ani-
mals’ desires for and concerns about getting something that is in their
interest is everywhere, and categorically denying that non-human ani-
mals can have interests as conceptualized by McCloskey and Frey thus
runs counter to common sense and everyday observations. Cochrane
appropriately asserts that the burden of proof should thus be with Frey
and McCloskey if they claim that the situation is otherwise.!”

2.2.2 Animals’ Interests Are Unfathomable
Phenomena

The second argument against assigning non-human animals political
rights is that we cannot know what their interests are. If such is the case,
assigning them political rights is futile, because they cannot be effectu-
ated in practice.

In order to be able to determine the interests of other animals, it
seems required that we can acquire some information about what they
feel and experience. But is it possible to ever know what other animals
feel and experience? As a philosophical inquiry, it can be very interesting
to extensively elaborate on that question. There seems to be something
fundamentally mysterious and unknowable about other individuals’
minds.? It seems impossible to know precisely what other animals
feel, think, and experience. However, as moral philosopher Peter Singer
(1946-) has pointed out, this is also true of other humans.?! We can
never be one hundred percent sure about the inner world of other indi-
viduals, whether human or non-human animals. The experience of, e.g.,
pain is necessarily an individual experience. Only the experiencing sub-
ject himself can be absolutely certain that he is a sentient creature. It is
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impossible to achieve absolute certainty about the sentience of all other
individuals, since we cannot feel or experience their subjective mental
world for ourselves.

Obviously, however, we can register behaviour that most likely indi-
cates sentience in other individuals, such as avoiding violence, and such
behaviour can help us to determine what that individual’s interests are.
Furthermore, we can register certain brain activity, or measure certain
physical reactions which may indicate stress, such as sudden perspira-
tion, an increased heart rate, or pupil dilation. Scientific knowledge
about an individual’s physical composition and evolutionary back-
ground may also inform us about the likelihood that he has subjective
experiences, and may help us in determining his interests. These sources
allow us to determine the likelihood that other individuals have sub-
jective experiences, and enables us to make a good estimation of their
interests. Admittedly, determining the interests of non-human animals
is generally probably somewhat harder than determining the interests of
other humans.?? It is also true that at times it might be hard to figure
out what other animals interests are precisely. This does not mean, how-
ever, that we cannot say anything at all about what their interests are.
We can inform ourselves with scientific facts about the composition of
other animals’ bodies, observe their behaviour, study their brain activ-
ity, and measure their physical reactions. Combined, this information
allows us to accurately estimate the interests of other animals. In con-
clusion, it is too strong an assertion to maintain that animal interests are
unfathomable phenomena.

2.2.3 Animals’ Interests Are A-Political

Now that we have established that sentient animals have interests and
that it is, to a certain degree, possible to know what these interests are,
for the purpose of this chapter it is also crucial to establish that these
interests are relevant to politics. The third objection against assigning
animals political rights could be that animals might have knowable
interests but that these interests are irrelevant to politics.
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This contention seems to be too blunt. It is true that politics is often
about issues in which animals have no direct interests, such as pension
funds and minimum wages. However, often politics is also about issues
that do directly affect their interests, such as ocean contamination and
ritual slaughter. In fact, the number of animals whose lives are affected
by political decisions or a lack thereof is enormous, and oftentimes the
qualitative impact on these animals’ interests is substantial. If we decide
to build a highway, animals are chased out of their natural habitat, and
migratory routes are disrupted. If political inactivity allows us to con-
sume more and more animal products, the animals whose bodies we
consume are obviously affected by that decision. Of course, pets and
the animals in zoos, research centres, and other sectors that involve ani-
mal use experience the consequences of our democratic rules first-hand
every day. Both wild and domesticated animals are omnipresent in our
society, and many democratic decisions thus automatically affect their
interests. Although it is true that politics is sometimes about typically
human affairs in which other animals have no interest, the fact that it is
also about issues that animals do have an interest in makes their inter-
ests relevant to politics. It justifies the question of whether non-human
animals ought to have their interests taken into account politically. The
importance of the fact that many non-human animals can be affected
by political choices must not be underestimated. As will become clear
later on, this fact is vital to the claim that some animals have political
rights.

2.3 Non-human Animals as Political Patients

Now that we have discussed the most important arguments against
political rights for animals, it is time to deal with arguably the most
important other question that comes to mind when we start actually
considering assigning political rights to non-human animals. Is Aristotle
not right in implying that non-human animals are ultimately ineligi-
ble for political rights since they cannot comprehend, let alone exercise
these rights?
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Fortunately, today’s thinking about the political roles of non-humans
is not as pristine as it was in Aristotle’s era. One important currently
debated issue is, however, still related to the basic Aristotelian idea that
non-human animals are ultimately unfit to engage in political busi-
ness. The issue is this: are non-human animals merely undergoers of
political action (what will be referred to here as “political patients”)
or are they also doers of political action (what will be referred to here as
“political agents”)??*> “Political action” then may be defined as an action
that is distinctively political and that is the product of political agency.?
If political acting is an expression of political agency, does this not
require various complex capacities, some of which are arguably typically
human? As will become clear later on, the controversy concerning the
Aristotelian contention ultimately revolves around how we define polit-
ical agency.

2.3.1 The Political Animal Agents School

Those who maintain that animals are actually political agents, in other
words doers of political action, obviously disagree with the Aristotelian
idea that animals are unfit for politics. They maintain that non-human
animals can act politically, and that, in fact, they oftentimes already act
politically. Examples of animal behaviour that is interpreted as polit-
ical acting are being present in the public realm and refusing to con-
form to social norms and arrangements in interactions with humans,
e.g. by attacking humans. We can identify the political philoso-
phers Sue Donaldson (1962-) and Will Kymlicka (1962-) as the best
known defenders of this school of thought.?> Let us call this school the
“Political Animal Agents School,” the “PAA School” for short, to indi-
cate that the thinkers in this school maintain that many non-human
animals are political agents. It is important to briefly discuss the main
ideas of the PAA School, because these ideas have been quite influential
in political animal theory so far.

In their book Zoopolis (2011), Donaldson and Kymlicka maintain
that many non-human animals are political agents, or “political par-
ticipants” and “agents of change” as they also call them.?® Of course,
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Donaldson and Kymlicka explain, these animals are not deliberate
agents in the sense that they reflect on their political acting, but they
are political agents nonetheless.”” Donaldson and Kymlicka thus do not
accept the Aristotelian premise that animals have no political agency.?®
They come to this conclusion in two steps. First, they reject the classic
“rationalistic” conceptualization of political agency and replace it with
the much less demanding concept of “dependent agency.”?® The second
step they take is interpreting various forms of animal behaviour in such
a way that they fit this conceptualization of dependent agency.?® Let us
take a closer look at these two steps.

In the first step, Donaldson and Kymlicka reject the conventional
meaning of political agency. That is to say, they reject the way in
which the necessary capacities for being a political agent are typically
interpreted.’! These necessary capacities are: (I) the capacity to have
and communicate a subjective good, (II) the capacity to comply with
social norms, and (III) the capacity to participate in the co-authoring of
laws.?? Donaldson and Kymlicka claim that these capacities are gener-
ally interpreted in a “highly cognitivist way,” which sets the bar unrea-
sonably high.>® That is: they maintain that it is unfair to require that,
in order to be labelled a political agent, (I) individuals must reflectively
endorse a conception of the good, (II) individuals must understand
the reasons for social norms and comply with them for these reasons,
and (III) individuals must be able to engage in public reason in order
to be co-authors of the law.>* Donaldson and Kymlicka opt to move
away from this overly “rationalist idea” of political agency and to adopt
a view of agency called “trust-based dependent agency” instead. In
this perception of agency, agency is not an innate ability as such, but
something that must be socially enabled and thus “inheres in a rela-
tionship amongst citizens.”?> Donaldson and Kymlicka explain trust-
based dependent agency as follows: “In this view, even the severely
cognitively disabled [and domesticated animals] have the capacity
for agency, but it is agency that is exercised in and through relations
with particular others in whom they trust, and who have the skills and
knowledge needed to recognize and assist the expression of agency.”3¢
When interpreted in such a way, the respective capacities needed for
(political)’” agency become much less demanding, namely: (I) the
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capacity to express a subjective good (“as revealed through various forms
of behaviour and communication”), (II) the capacity to comply with
social norms (“through the evolution of trusting relationships”), and
(III) the capacity to participate in shaping terms of interaction (by e.g.
“sheer presence” or “engaging in social relationships”).?® Domesticated
animals have all these requisite capacities of political agency, or so
Donaldson and Kymlicka claim.®® This idea of dependent agency is
meant to replace the classical concept of political agency: “the signifi-
cance of this new model ... [is] to change our conception of citizen-
ship for everyone, regardless of dependency status and innate capacities.
Rather than dividing the polity between those who are independent and
those who are dependent—or into those who are agents and those who
are patients—this new conception of citizenship recognizes that we are
all interdependent, and experience varying forms and degrees of agency
according to context, and over the life-course.”®® And indeed, as we
will see below, this new concept of agency makes it very hard to distin-
guish expressions of political agency from passive forms of non-political
behaviour.

The second step Donaldson and Kymlicka take is to interpret vari-
ous forms of animal behaviour in such a way that they meet the criteria
stated above. It is obvious that the threshold for political “trust-based
dependent agency” is not very high. Donaldson and Kymlicka seem
to confirm this when they write that the limits of this type of agency
cannot be determined in the abstract: “[the question of what] the outer
limits of this potential scope for agency [are] ... can only be answered
by engaging in the process—expecting agency, looking for agency, and
enabling agency.”#! Consequently, everyday animal behaviour is inter-
preted as a political act. Consider, for example, the following types of
dog behaviour: choosing some type of dog food over another and
expressing a preference for a certain type of walking trail while on a daily
outing. Both types of dog behaviours are interpreted as expressions of
political algency.42 According to the PAA School, sometimes even the
“sheer presence” of an animal may be qualified as a political act, more
precisely: political participation. Donaldson and Kymlicka denounce the
traditional conception of political participation, which they say typically
indicates a responsibility to be informed, to participate in elections on
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the basis of this information, and thereby to shape the shared political
community.*> This classical concept of political participation is turned
down on the grounds that, again, there is too strong a “rationalist inflec-
tion at work” in it.#4 Instead, as noted, “sheer presence” and “engaging
in social relationships” are already perceived to be forms of political par-
ticipation.*> Many other types of animal behaviour are interpreted as
animals “negotiating the terms of coexistence with their human com-
panions” or are taken to be a “catalyst for political deliberation” and
thus an expression of political agency.

Because it is believed that non-human animals are able to shape the
norms of our coexistence, the right way to go forward in political ani-
mal theory according to the PAA School is thought to be to listen to
what animals try to tell us and to “enable” and “recognize” political ani-
mal agents in their “shaping of the rules of our shared world.” We must,
in other words, “start a conversation with other animals” about the rules
of our co-existence.%® We can, in this view, negotiate the terms of coex-
istence with animals, instead of unilaterally forcing rules on them.

2.3.2 Intention as a Necessary Requirement
for Political Agency

The idea that many non-human animals already act politically is cer-
tainly thought-provoking, but it is not endorsed in this book. It is prob-
lematic for several reasons. The most important problem, as pointed
out by political theorist Angie Pepper (1982-), is that this particular
school of thought stretches the definition of political agency too far.4”
Indeed, animals express their preferences often, and these may even be
expressions of moral agency, but it is mistaken to interpret this kind of
behaviour as the exercise of political agency. When we perceive expres-
sions of preferences (such as the discussed food and walking trail prefer-
ences) as political acts, the problem is that, so Pepper writes, “virtually
all interactions between beings with preferences are going to count as
exercises of political agency.”*® And indeed, such a broad definition
of what it means to be acting politically leads to rather curious con-
clusions, such as worms being political agents,49 and certain acts of
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resistance by animals, such as cows escaping from the slaughter house,
being perceived as “political protest.”>® Such acts of resistance poten-
tially influence the public opinion, serve as a catalyst for political delib-
eration, and possibly also indirectly change legal regulations, and thus
the PAA School perceives these acts as political ones.”! In the same line
of reasoning, a famous captive killer whale named Tilikum who killed
three people, among which two of his caretakers, is portrayed as a
“political murderer.”>? And similarly, stray dogs autonomously violating
the prohibition on taking the subway in Moscow are perceived to be
committing civil disobedience (yes, there is a prohibition for dogs on
subway cars in Moscow, and yes, stray dogs autonomously take the sub-
way nonetheless).>

It is an interesting thought that animals who break the (unwritten)
rules regulating their suppression are protesting against their suppres-
sion. Indeed, we may fairly interpret a cow escaping from the slaugh-
ter house as not wanting to have anything to do with the noisy and
bloody mess inside, and maybe killer whale Tilikum did indeed kill
those people out of a frustration that was caused by his depressing and
never-ending captivity. Admittedly, these acts of resistance by animals
may influence the public opinion and hence indirectly influence the
legal framework regulating their lives and the circumstances of their
suppression. However, perceiving these acts of resistance as political
acts of resistance for the sole reason that they can have political conse-
quences is problematic. That seems to stretch the definition of political
acting too far. In an alternative view on these matters, the animals are
just going about their daily life, trying to fulfil their private preferences,
and it is only humans who attach political meaning to these acts.* On
this account, animals are not actually challenging the rules that regulate
their suppression, because, as Donaldson and Kymlicka themselves rec-
ognize, they are not deliberately trying to garner political effect. Pepper
stresses that it is exactly this intention to affect political institutions that
seems a requirement to defining an act as political.>®

An example may demonstrate the importance of having the intention
of affecting political institutions to the definition of political acting. Let
us expand the example of the stray dogs taking the subway in Moscow a
bit. Suppose that taking the subway is not only prohibited for dogs but
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also for humans with luggage of over twenty pounds. Now further sup-
pose that James, an uninformed American (human) tourist in Moscow
with a thirty-pound suitcase is, just like the stray dogs, not aware of the
local rules regulating the use of the subway in Moscow. If James, heed-
less of the prohibition, takes the subway with his heavy suitcase none-
theless, is he committing a political act? Is he “negotiating the terms of
coexistence,” just like the law-breaking stray dogs are in the eyes of the
PAA School? Or is this just a tourist following his preference to take
the subway and thereby accidentally breaking the rules because he is
not aware of them—and thus not acting politically at all? The crucial
information here seems to be that the tourist is not aware of the rules
and has no intention at all of bringing about political effect with regard
to these rules. Since James is not even aware of the rules and thus not
deliberately challenging them, it seems highly unlikely that he is com-
mitting a political act.

Pepper stresses the importance of having the intention of affect-
ing political institutions by offering a different example. She describes
the situation of someone who accidentally gets caught up in a protest
march by crossing the street to his or her favourite hat store.’® The
“sheer presence” of this person in a protest march does not mean that
his or her walk among the protesters is a political act. The crucial factor
which distinguishes one walk among a protesting crowd from another is
whether the person doing it has the intention of demonstrating against
the respective cause. Since the persons in these examples do not seem
to have any intention of affecting the political institutions with their
behaviour, there does not seem to be any reason to call their behaviour
political acting. This is not to deny that the non-political acts of the
tourist in Moscow and the accidental protestor will not bring about
political change. Indeed, the tourist’s transgression may have a political
effect if it becomes an everyday recurrence.”” In the case of law-breaking
James, the authorities in Moscow may consider the rule as unnecessarily
impeding tourists and may decide to drop it if too many tourists vio-
late it. Similarly, a (hypothetical) constant killing of caretakers by killer
whales may have the political effect of having the acceptability of keep-
ing killer whales in marine mammal parks discussed in national par-
liament. The same is true for the person who was looking for the hat



30 J. Vink

store but got caught up in a protest march instead: the protest march
may have political follow-up. These possible political consequences are,
however, not deliberately intended by the tourist, the killer whale, or
the shopper in the same way as, for example, voting for such political
change would be. Since killer whales, dogs, and all other non-human
animals typically are not aware of political and legal frameworks, it
seems impossible that they are deliberately trying to affect political insti-
tutions with their behaviour. Perceiving their resistance against harmful
practices as political resistance would stretch the definition of political
acting too far.

Adopting the idea of political agency as proposed by Donaldson and
Kymlicka would also have unacceptable consequences. It would unneces-
sarily blur the important distinction between actual political preferences,
behaviour, institutions, rules, and representation on the one hand and
all sorts of private behaviour on the other. The PAA School dislikes the
“highly rationalist,” “intellectualist,” and “cognitivist” traditional inter-
pretations of core political concepts and instead prefers to focus on the
capacities the mentally disabled and non-human animals do have.>® This
seems to assume that these concepts have been rationalistically inter-
preted for no reason at all, but this is obviously not the case. Rationality
is evidently intrinsically linked to political acting and shifting attention
to capacities that non-human animals 4o have cannot change this fact.
Just like focussing on the cooking abilities of people applying for law
school makes no sense in selecting candidates, focussing on irrelevant
capacities of animals makes no sense when it has to be determined who
is capable enough to engage in shaping the future of a country. It is pre-
cisely reasonable and intellectual capacities which are necessary to engage
in this cognitively complicated business.”® Political agency, if it is to
mean anything, is comprised of rationalistic and intellectualist standards.
For all of these reasons, this book will not endorse the idea of political
acting as described by the PAA School, but instead follows the definition
as proposed by Pepper: political acts are only those acts that are inten-
tionally aimed at affecting political institutions.®® It is clear that no
non-human animal acts in this particular way, and hence this book
will not further deal with the call for recognition and enablement
of perceived “political acts” of non-human animals.
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2.4 Political Patients and Their
Consideration Right

If non-human animals are by definition political patients, we now
need to investigate whether this disqualifies them for political rights.
Do non-human animals, in spite of their mere political “patiency,”®!
still have an independent claim to political rights, and if so, on what
grounds? Traditional political theory has always presumed a strong link
between political agency on the one hand and political rights on the
other. In other words, once it is established that a certain person is able
to act politically, it is only logical to give that person rights to co-engage
in political affairs. This is considered fair under democratic norms, more
precisely under the principle of political equality. Excluding a perfectly
capable person from political influence is considered hardly justifia-
ble and in conflict with that principle. In the same breath, however, it
is also often taken to be implied that political patients, who lack the
capability of understanding and doing political business, have no polit-
ical rights.%? Traditional democratic theory thus seems to conceptualize
political agency as not only a sufficient, but also a necessary condition
for political rights. The contention, endorsed here, that non-human ani-
mals are political patients thus, in principle, seems to force us to con-
clude that non-human animals cannot have political rights. However,
denying non-human animals all political rights because of their polit-
ical patiency does not seem to be the only option. The traditionally
accepted, but hardly explicitly substantiated idea that only political
agency can lead to political rights can be contested. Instead, it will be
argued here that political agency, though sufficient, is not a necessary
condition for assigning an individual political rights.®® It will be argued
that animals have political rights, in spite of the fact that they are not
political agents.

It is important to elaborate a little on what we mean by “polit-
ical rights.” To start with, it is helpful to split up political rights into
two separate categories.®) On the one hand, there are what we might
call “active political rights,” which are rights that indeed require polit-
ical agency on the part of the rights holder to make sense. These are
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rights that enable political participation, such as the right to vote and
the right to politically represent others. The other category of politi-
cal rights, which we may call “passive political rights,” do not require
political agency by the rights holder in order to make sense. This would
include the political right to have one’s interests considered by the polit-
ical community’s rulers. We may call this right the consideration right.

2.4.1 Children’s Consideration Right in Theory
and Practice

Many (human) political patients already enjoy the consideration right.
The best example of political patients in possession of the consideration
right are human children. Let us analyse their political-legal position in
small steps to illustrate how the consideration right works in their case.

To start with, we can establish that human children up to a certain
age are political patients. They lack the capacities of sophisticated rea-
soning and rational thinking that are essential for understanding politics
and for political acting. For this reason, it is uncontroversial that chil-
dren have no active political rights (for example, voting rights). They
simply lack the capacities that are required for any form of political par-
ticipation. At the same time, however, children are vulnerable to politi-
cal decisions: they can be harmed or benefitted by the political decisions
made by others. The fact that they have interests that can be affected by
the political decisions of the rulers of the political community is reason
to give them a consideration right. Without this right, children (and all
other people incapable of engaging in the business of politics, such as
the severely mentally disabled) would be at the mercy of political agents,
because political agents are the ones who hold and exercise all political
power. Put differently: the political decisions that rule children’s lives are
necessarily made without their participation or consent, and without a
consideration right, the people making these political decisions would
have, in principle, unlimited power to harm children’s interests. That is,
however, not a situation we generally consider fair, nor democratic.

The fact that children can be harmed or benefitted by political deci-
sions makes that they have a right to have their interests considered in



2 The Interspecies Democratic Theory 33

political deliberations. It is, in short, their sentience, the resulting fact
that they have interests, and the cumulative fact that these interests can
be harmed in political decision making that means that they have to
be taken into consideration by political rulers. Because of the fact that
they have politically relevant interests, children rightly do, and paint-
ings such as 7he Starry Night do not have a right to be politically con-
sidered for their own sake. As such, the consideration right of children
functions as a duty to the political agents in power. It imposes a duty
on the ones in power to also give due and equal consideration to the
interests of the children who have no active political rights. The basis for
this is a view of democracy as a model of equal political consideration
of all interests. If interests can be affected by political decisions (or the
absence of them), then these interests should also be given equal consid-
eration in the decision-making process, regardless of whether the pos-
sessors of these interests sit at the deliberation table themselves. In such
a democracy, all people with politically relevant interests, hence also
political patients, have a right to be politically considered, regardless of
whether people can be partakers in active politics. The fact that political
patients such as children cannot engage in the political game does not
mean that political agents are free to do whatever they want with them.
In short, a modern democracy should recognize political patients’ con-
sideration right.

So far, we have only contemplated on a theoretical right, but chil-
dren’s consideration right is also reflected in the current-day institutions
of liberal democracies. We have, in other words, made institutional
arrangements to force politicians to equally consider the basic interests
of children, despite their physical absence in political institutions. Put yet
differently, we have institutionally secured that even though children may
not sit at the deliberation table, they (or: their interests) are also not up for
grabs. Such constitutional embedding of the consideration right is crucial
for the political position of children, as, from the perspective of political
design, it would be somewhat risky to simply gamble on the hope that the
people in power will give due attention to the interests of children.®

How does children’s consideration right practically take form?
The consideration right is not explicitly recognized as a legal right “to
consideration,” but it is more subtly woven into the constitutional
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structures of current-day liberal democracies by means of other legal
rights that protect specific interests. Crucial for the political consider-
ation of children’s interests is the fact that they have fundamental legal
rights that protect their most fundamental interests from being dis-
proportionally harmed in society and in the democratic process. These
rights are, of course, in part the basic human rights and civil rights that
human adults have too, but children also have legal rights especially
customized to their specific needs. These specific children’s rights are,
for example, laid down in the Convention on the Rights of the Child and
sometimes also in local constitutions.®® The Convention on the Rights of
the Child, among other things, protects children against economic and
sexual exploitation, forbids the imposing of capital punishment and life
imprisonment without possibility of release on children under eighteen,
and prescribes that children have access to education.®” For children, in
the absence of a guaranteed “pure” democratic position, such rights are
essential. Children’s basic human rights, their civil rights, and their spe-
cific under-age rights ensure that the fundamental interests of children
cannot be unreasonably disadvantaged in the political process in liberal
democracies. These rights generally have two important effects on the
political decision-making process.

First: children’s rights limit the discretion of political decision mak-
ing in the sense that politicians may not disproportionally infringe
on their fundamental rights in anything they do. Politicians have the
duty to respect the constitution and international conventions with all
the rights laid down therein. Lawmakers and government officials are
bound to respect these rights in everything they do, and so they are
institutionally forced to give due regard to the basic interests of chil-
dren as protected by their fundamental rights. Oftentimes, the judiciary
checks their compliance with these rights in a constitutional court.%®

The second effect these rights have on the political process is that
they function as a catalyst for more specified child protection. The nec-
essarily abstractly formulated rights as laid down in the children’s rights
convention, human rights conventions, and national constitutions func-
tion as political incentives to give substance to these rights. In practice,
these rights are often enriched and supplemented by statutory law and
regulations regarding child protection.
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In sum, the political position of children could be characterized
as follows. If it were not for their rights, children would be, in an
institutional-political sense, fully dependent on the willingness of adults
to bring their interests into the democratic debate. We have seen, how-
ever, that their consideration right is institutionalized through legal pro-
tection of their most fundamental interests.®” These fundamental rights
function as a big stick, and they have direct effects on the political pro-
cess. Despite the absence of explicit child representation in parliament,
the interests of children are, through these rights, always virtually pres-
ent in parliament. Put differently: the absence of children in political
institutions that is dictated by their mental limitations is institutionally
neutralized by safeguarding their basic interests through fundamental
legal rights.

Importantly, it follows from the foregoing that certain political
patients, namely children, already have a consideration right, both in
theory and practice. This confirms that one need not necessarily be a
political agent in order to have political rights. Although political
patients may be denied active political rights on account of lacking
political agency, they are nonetheless eligible for the consideration right.
Non-human animals, as political patients, thus may also have this (the-
oretical) consideration right.

2.4.2 The Identity of Interests as a Core Characteristic
of Democracy

The consideration right tries to give an account of the proper political
position of political patients. But before we can rush to the conclusion
that non-human animals are equally eligible for the consideration right
on account of being political patients with relevant interests, we must
first deepen our understanding of this theory a little. For one, it was
briefly mentioned that the claim that the ones in power have a duty
to also give due and equal consideration to the interests of political
patients is only convincing if we understand democracy as a political
model that enables us to give equal political consideration to all inter-
ests. But is such an account of democracy convincing?
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An interesting democratic theory in this regard is that of James Mill
(1773-18306), father of the more famous philosopher John Stuart Mill
(1806-1873).7% In his essay “Government” (1825), father Mill inves-
tigates several modes of governance in search of the best one.”! His
contemplations on direct democracy and indirect (in other words repre-
sentative) democracy are important to our cause of finding classical the-
oretical grounds for understanding democracy as a model that enables
the equal consideration of interests.”?

From his writings, it is clear that James Mill loved the basic idea of
a direct democracy, in which the entire political community governs
itself. Wary of any form of abuse of power, he thought that the power
to govern over all people was safest in the hands of those people them-
selves.”> He had, however, no illusions with regard to the practical fea-
sibility of a direct democracy. He was fairly sure that such a mode of
governance is practically impossible for two reasons. First, there is a
great inconvenience in assembling the entire community every time the
business of government requires performance. Direct democracy would
consume all the time of the community members, and there would thus
be no time left for other public and private life. Secondly, Mill thought
that calm and effective deliberation were impossible in a direct democ-
racy, because the assembly would be too numerous for that.”4

These two problems of direct democracy render it rather useless as
an actual form of governance, Mill thought, and this was unfortunate
in his eyes, because direct democracy has one of the most important
characteristics of a political model secured in its design: the reflection
of peoples’ interests in political governance. In a direct democracy, the
interests of the governed and the governing necessarily coincide, because
the community governs itself. This ensures that the interests of the com-
munity are reflected in the governmental decision making process and
that there is no risk of foul play. Mill explains: “The Community can-
not have an interest opposite to its interest. To affirm this would be a
contradiction in terms. The Community within itself, and with respect
to itself, can have no sinister interest.””> This coinciding of interests
between the rulers and the ruled, also called identity of interests, guar-
antees policies that are (perceived to be) in the best interest of all,
because what rulers would make policy that hurts their own interests?
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Mill considered this automatic identity of interests an attractive
and important characteristic of direct democracy, a characteristic surely
to be copied as much as possible into any other, semi-ideal mode of
government.

The representative democracy was the next most appropriate candidate
for a model of governance. Mill thought that in a representative democ-
racy, too, attaining an identity of interests would be possible. But unlike
in direct democracy, this coinciding of interests would not be inherent
to its design, and thus attaining the identity of interests would require
extra institutional mechanisms. Mill: “There can be no doubt, that if
power is granted to a body of men, called representatives, they, like many
other men, will use their power, not for the advantage of the community,
but for their own advantage, if they can. The only question is, therefore,
how can they be prevented? in other words, how are the interests of the
Representatives to be identified with those of the community?”7® Mill
thought that making the community responsible for checking the indi-
viduals that represent them would do the job. Periodical general elections
could be a mechanism that would bring about such a community check.
“This is an old and approved method of identifying as nearly as possible
the interests of those who rule with the interests of those who are ruled,”
Mill writes.”” This community check would be crucial in avoiding and
ending abuse of power by the representatives, who, as a result of period-
ical general elections, can be voted out of office if their political choices
deviate too much from the common interests.”8 Without this commu-
nity check, Mill predicted, representatives “will follow zheir interest, and
produce bad Government” (italics JV).”® The door would be wide open
to a “mischievous use of power” by the representatives, Mill thought.8
Only with a community check such as periodical general elections would
the communities’ interests be safeguarded, because the valuable identity
of interests would be artificially restored again. Representative democ-
racy, the “grand discovery of modern times” according to Mill, would
thus combine the principled rightness of direct democracy with practical
feasibility.8!

There are many things to say about this important early piece of
democratic theory offered by Mill, but I will concentrate on only two
aspects.
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Firstly, by stressing the importance of the political community having
the same interests as the ones in power, Mill implicitly paints a pic-
ture of democracy as a political model in which the consideration of all
individuals’ interests is the central trait. A democracy, in other words,
in which some form of interests-representation for all members of the
political community is a necessary requirement. “Bad government,” in
Mill’s eyes, is a democracy in which the representatives only strive to
safeguard their own interests, not (also) those of the rest of the politi-
cal community. Vice versa, good government requires representatives to
strive to safeguard the interests of the whole political community, and
depending on where the boundaries of the “political community” are
placed, this could include also the interests of non-human animals.??

It must be stressed here that James Mill, unlike his son John Stuart,
had no explicit concern for the interests of non-human animals.3® It
seems admissible, however, to bend his theory in the modern interspe-
cies direction a little bit for several reasons. Nothing in Mill’s theory
implies that it is only suitable for application to humans. On the con-
trary, the core theme around which his whole political theory spins are
interests, which we now know are not only possessed by humans but by
all sentient animals (John Stuart did seem to realize this). Furthermore,
Mill explicitly agreed with several other political philosophers that the
ultimate goal of governance was to achieve the greatest happiness of
the greatest number.34 The happiness of a person, Mill maintained, “is
determined by his pains and pleasures,” and thus the business of gov-
ernment “is to increase to the utmost the pleasures, and diminish to
the utmost the pains” which are produced by others.®> Since not only
humans but also other sentient animals can experience pains and pleas-
ures, it seems only reasonable to include them too in Mills theory on
governance. In 1861, John Stuart Mill implicitly made this correc-
tion to his father’s theory when he wrote that the Greatest Happiness
Principle indeed does not only seek the maximization of the enjoyments
and minimization of the pains of humans, but also “so far as the nature
of things admits, [those of] the whole sentient creation.”8¢ In short,
an interspecies interpretation of James Mill’s theory is thus possible,
even more so with the knowledge of today, without perverting the very
essence of it. Therefore, in Mill’s essay on Government, we have found
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ourselves a theory of democracy with as a key feature the reflection of all
(interspecies) interests in the basic democratic institutions.

The second remark on father Mill’s democratic theory is that it has a
certain flaw in it that we see more often in political theory, a serious flaw
that has contributed to the undertheorizing about the political status of
political patients in general. This flaw is that the theory seems to assume
that #// humans, without exceptions, are political agents. A rather pomp-
ous, but false view of the human being has been dominating political
theory ever since this view became popular: the view of the human ani-
mal as the enlightened, reasonable, intelligible, and autonomous being
per se. Mill’s theory also seems to implicitly endorse this overly idealistic
image of humans as perfect political agents per se. Mill maintains that a//
interests are reflected in governance if all people have a right to vote for
representatives. The unspoken premise here seems to be that every single
person with interests has an ability to vote. To Mill, it is “very evident”
that if the community were to vote for representatives, “the interest of
the community and that of the choosing body would be the same.”®’
Mill thus implicitly seems to assert that the political community consists
of only intelligible political agents who are able to vote.

This assertion, however, clearly ignores the existence of political
patients. Obviously, not all humans, let alone all sentient individu-
als, are political agents. We know that in reality many people are not
(fully) reasonable, intelligible, and autonomous and that many humans
are dependent creatures, incapable of political acting. Mill’s theory, like
many others, seems to ignore the fact that political patients exist. He
simply seems to fail to consider the fact that there are also members
of the political community who Aave interests but who are oz able to
vote for representatives, which is a significant inadequacy on his part.
Mill does not seem to realize that his so wished-for identity of interests
between the political community and the representatives is not at all
achieved merely by granting voting rights, because not every individual
in the political community is able to vote. If the reflection of interests
in governance is fully dependent on voting, which it is in Mill's model,
only the interests of those who can vote will have guaranteed reflection
in governance. Even worse, according to Mill's own predictions, these
people responsible for governance will probably make “mischievous use”
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of their power to rule over the whole community, including political
patients. If the political representation of a community is solely based
on voting, therefore, political patients are left extremely vulnerable, prey
to the whims of political agents. If a true identity of interests between
the political community and the political rulers is to be achieved, a
political order cannot simply rely on general elections, but is in need of
other mechanisms which can account for the reflection of the interests
of political patients in governance as well.

We must also consider a different possibility, however. Possibly, Mill
did not, like many others, simply assume that all humans are political
agents. It is possible that Mill did sufficiently consider the existence of
political patients, but that he was convinced that the mechanism of vot-
ing was sufficient to ensure the representation of their interests in gov-
ernance nonetheless. This is a plausible possibility, because James Mill
was a known advocate of the now controversial idea of encapsulated
interests. 'This concerns the idea that not every individual needs inde-
pendent political rights, because their interests might already be encap-
sulated in the interests of others. Children’s interests, for example, were
considered to be encapsulated in the interests of their parents, and thus
Mill considered it useless to secure the political reflection (or other
protection) of children’s interests independently. But also with regard
to women, Mill was ruthless. It is unclear whether he thought women
were even capable of political acting and thus whether they were even
political agents, but there is no doubt that he thought it unnecessary for
women to have political rights of their own. Mill argued that women do
not need separate democratic rights, because their interests are automat-
ically protected through their husbands or fathers, who already have full
democratic rights. “Those individuals whose interests are indisputably
included in those of other individuals, may be struck off [the list of the
choosing body] without inconvenience,” Mill wrote.®® Apart from chil-
dren, women thus were also perceived to be individuals whose interests
were already included in other people’s interests.

As pointed out by others, Mill makes some crucial mistakes here. Tt
seems highly unlikely that there even exists oze individual whose whole
set of interests is “indisputably included in those of other individuals.”
There is always a point at which interests necessarily clash—which is
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notably even implied in the reflections on human nature and society
in the first part of James Mill's work.”® It is therefore definitely false to
maintain that every child’s or woman’s interest is already included in a
parent’s or a man’s interest. Moreover, even if there were people whose
interests were wholly included in those of their “master,” it would be
naive to expect that the “master” will weigh these interests on a par with
his own interests—especially given the selfish nature of man as pictured
by Mill.>! Thirdly, it is also clearly a violation of the principle of polit-
ical equality to give every man independent political rights and not a
single woman. Even among men, there must be some interests already
indisputably included in those of others. With regard to men, however,
it apparently is not a reason to take away part of their political rights.
In short, offering a person, whether child, woman, or man, no means
to secure that his or her political interests are duly and independently
regarded is to break with the principle of political equality and, strik-
ingly so, with Mill’s own view of what democracy entails.

The gap in Mill’s theory with regard to the political rights of politi-
cal patients does not mean that his whole democratic theory is useless.
Even though Mill himself may have been wrong about Aow an iden-
tity of interests between the political community and the rulers can
be achieved, his principled depiction and defence of democracy as a
political model that should achieve such an identity of interests remains
untouched and convincing.

It seems that liberal democracies of today have succeeded quite well
in attaining an identity of interests for humans. Women, obviously,
now have voting rights, and as illustrated above, for children the politi-
cal consideration of their interests is secured through their fundamental
legal rights. Liberal democracies seem to be quite successful, in other
words, in institutionalizing the consideration right of all humans who
make up their political community. The situation of non-human ani-
mals, however, is still under debate. To finish the argument that they,
too, have a consideration right that ought to be institutionalized, it is
important to investigate whether they are part of the political commu-
nity. After all, only individuals constituting “the demos” of a democracy
have a right to be politically considered. Whether non-human animals
are among them will be examined in the upcoming subsections.
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2.4.3 The Demos

In the understanding of democracy as just pictured, the political rulers
in representative democracies ought to take into consideration the
interests of all the individuals of the political community. Crucially,
the interests of those who may never attain representative power them-
selves, the political patients, must also be considered if they are part of
the demos. But who constitutes the demos? Which political patients are
part of the demos and thus qualify for the right to be politically con-
sidered? Once we have an answer to this, it will become clear whether
non-human animals have a consideration right.

The question as to who constitutes the demos is one of the most
essential ones in democratic theory. The problem it addresses is some-
times called “the boundary problem” or the “problem of inclusion”:
what are the boundaries of a political community, or in other words,
who is to be included in the demos? It is a critical question because the
answer determines who is a factor of political concern: who is to be
democratically included and who is to be excluded.”? It is all the more
remarkable, therefore, that until recently there was a lack of constructive
theorizing on this question in literature on democratic theory.

Robert A. Dahl (1915-2014), a renowned political theorist who has
extensively looked into this subject, pointed out the lack of theoriz-
ing about the boundary problem in 1970. “How to decide who legit-
imately make up ‘the people,” he wrote, “is a problem almost totally
neglected by all the great political philosophers who write about
democracy.”® A plausible reason for this theoretical void is given by
Dahl himself. Possibly, political philosophers felt like there was no rea-
son to dive into the subject, because the world’s “peoples” are already
historically formed.”* We have the democratic people of the United
States of America, the people of Germany, the people of Norway, and
many more. The boundaries of those democratic “peoples” are not cre-
ated by principle, but by the historical development of nation states.”>
One might object, however, that the empirical existence of democratic
peoples around the world does not relieve us from the obligation of
examining the normative question of what constitutes a rightful dem-
ocratic people. This normative question begs a principled answer, one



2 The Interspecies Democratic Theory 43

that cannot be formulated by referring to historical developments, nor
by the democratic process itself.”® Fortunately, the initial scarcity of
theorizing on the question of who constitutes the demos was only tem-
porary. In fact, there has been a solid answer to that question for a while
now, one which is relatively uncontroversial, and which faces few seri-
ously competitive alternatives.”” It is the idea that a democratic people
is comprised of all individuals who have interests that are affected by the
decisions of the government. Put differently: the normative boundaries
of the demos are determined by the principle of affected interests.”®

For some time now, the principle of affected interests has been
implicitly and explicitly endorsed by many political theorists as the
decisive answer to what the boundaries of a democratic people are: only
those individuals affected by the collective decisions are part of the con-
cept. But despite the countless references to this principle, the princi-
ple has always encountered problems. The same can be said about the
principle of affected interests as a solution to the boundary problem as
Winston Churchill (1874-1965) said about democracy as a form of
government: it is the worst, except for all others.?? In 2007, however,
this tradition of uneasy endorsement of the principle of affected inter-
ests came to an end when the political philosopher Robert E. Goodin
(1950-) published his paper “Enfranchising All Affected Interests, and
Its Alternatives.” In this paper, Goodin explicitly endorses the principle
of affected interests, he explains why it is the best one around, and he
effectively deals with the scarce alternatives to this principle and—in my
view less effectively—with the practical objections against it. Goodin
argues that the principle of affected interests goes hand in hand with the
ultimate democratic goal of protecting the people’s interests and that
it is, like democracy itself, ultimately rooted in the equality principle.
Fundamentally speaking, the principle of affected interests seems to be
the most legitimate solution to the boundary problem.!%

Quite some objections against the principle of affected interests have
been raised, however. Most importantly, the inclusive nature of the
principle causes practical problems. If truly everyone whose interests are
affected by government decisions constitute the demos, does this not
ultimately lead to the conclusion that there is only one demos, namely
the whole world? After all, basically every local decision has effects on
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individuals somewhere else in the world, if not economically, then cer-
tainly environmentally. If the Swiss or German governments neglect
tackling pollution of the Rhine within their territory, the effects of this
are felt by individuals in the Netherlands, where the Rhine flows into
the North Sea. If the Belgian government subsidizes Belgian producers
of green energy, then producers of green energy elsewhere are affected
by this decision; they now have to compete with subsidized rivals. From
this point of view, the principle of affected interests causes the number
of individuals comprising a people to increase dramatically, possibly to
enclose the whole world.

To make it even worse, the principle of affected interests may lead a
demos to expand not only to such an extent that it ignores nation states’
borders but also that it ignores “borders” of time. It has been argued by
some that the principle of affected interests may even demand incorpo-
rating in the demos people who will live in the future, on account that
their interests are also affected by current political decisions.!?! In the
context of global warming, for example, every dollar the United States
of America fails to spend on slowing down global warming by spend-
ing it on e.g. building an oil pipeline instead, affects the interests of the
future people living in Bangladesh, who will soon be flooded as a result
of global warming. Even though there is reason for some reservations
with regard to the idea that the principle of affected interests would
require us to include future people as well in the concept of the demos
(about which more in the next chapter), it is a fact that many interpret
the principle as requiring the inclusion of basically everyone with inter-
ests, ignoring almost all boundaries of space and time. It may indeed, in
Robert A. Dahl’s words, unlock Pandora’s Box.!0?

Let us, for the sake of argument, assume that the principle indeed
requires us to include foreigners and future people. Even though the
principle of affected interests then seems to lead us to a version of
democracy as a “genuinely global, timeless democracy,” Goodin remains
convinced that the principle is the only legitimate way of establishing
the demos.!%® He, however, simultaneously admits that if this funda-
mentally right solution to the boundary problem is to be practicable,
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then it needs adjustments. This, however, necessarily has the effect of
compromising on the normative rightness of the principle—but it is
the only option. We cannot be blind to the practical problems of the
principle: a timeless global democracy is totally unrealistic. Pursuing an
un-adapted version of the principle of affected interests would arguably
require abandonment of the system of sovereign nation states and the
introduction of global, inter-time political institutions.!% As this is not
really an option, at least in the foreseeable future, the extreme conse-
quences of an un-adapted version of the principle of affected interests
must be mitigated, and this will hurt in the normative sense. Mitigating
the extreme consequences of the principle is possible by adopting two
additional demands for determining the demos.

Firstly, we may consider being an inhabitant of the democratic ter-
ritory to be necessary in order to be part of the demos. In this way, the
principle is maintainable in the real world of sovereign nation states.
Secondly, we may consider only currently living entities eligible for
being part of the demos. This also makes the principle more practical in
the current world of currently living people. These extra criteria mean
that, in practice, foreigners and future people will be excluded from the
demos. Especially the first additional restricting criterion may be hard
to account for in a principled, normative sense. After all, we have just
established that the legitimate principle for constituting the demos is
having interests that are affected by government decisions, and there is
a good case to maintain that foreigners are on those grounds part of
the demos. The defence of these two extra limiting criteria is thus pri-
marily based on their ability to make the principle of affected interests
work in the reality in which states only have jurisdiction on their own
territory and in which future people do not exist. Without these addi-
tional criteria, the demos will simply be too big, and designing political
institutions for this inter-time, worldwide, and someday possibly even
interplanetary demos would simply be impossible. For now, therefore,
we will consider the demos as being constituted of all individuals whose
interests are affected by governmental decisions, with the addition that
they must be inhabitants of the territory and currently alive.
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2.4.4 Non-human Animals and the Demos

Now that we have a reasonably clear rule as to how the demos is
constituted, the next step is to find out whether non-human animals are
a part of it.

Interestingly, at one point, Goodin indicates that a consistent further
reasoning along the lines of the principle of affected interests means that
some consideration must also be given to the political position of other
sentient animals. When exploring the extreme consequences that an
un-remedied version of the principle of affected interests has, Goodin,
in a footnote, remarks that “depending on one’s views about the inter-
ests of other sentient beings or even ecosystems, perhaps we ought on
those grounds enfranchise nature as wel].”105 Strikingly, this idea is
given no (further) thought in the main text of his paper, but it is rel-
egated to a footnote. Just like Jeremy Bentham more than two centu-
ries before, Goodin considers the implications of his theory for other
sentient animals worthy of only a footnote. Although it must be said
that Goodin had, by the time of the paper in question, already written a
different paper on “nature’s right to have her interests protected as any-
one else’s,” it would, given the important implications, have added to
the comprehensiveness and prudency of his latter paper if he had elab-
orated on what the principle of affected interests means for animals in
the main text.!%

Fortunately, this void was recently filled by political philosopher
Robert Garner. In 2016, in an attempt to develop a better and less
moralistic alternative to the citizenship-account of political rights for
animals as developed by Donaldson and Kymlicka, Garner stressed
the point that the enfranchisement of animals can be justified by the
employment of the principle of affected interests.!%” He does so in
two straightforward steps. First, Garner establishes, like we have at the
beginning of this chapter, that many political decisions that are made
have an impact on non-human animals. That is to say, the interests
of animals are affected by the decisions made in a democratic state.
Secondly, from this fact it follows that animals, indeed, are members
of the political community under the principle of affected interests.
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Garner thus connects the dots that Goodin foreshadowed in his
footnote in 2007, but was reluctant to effectively connect. The two
additional criteria added to the principle in order to make it operable in
the real world, those of territory and current existence, are met by cur-
rent animals who reside on the territory. It thus seems fair to conclude
that, indeed, some non-human animals are part of the demos.

Animals vs. Foreign People and Future People

Even after Garner’s argument that non-human animals are part of the
demos, there are still two questions lingering uneasily beneath the sur-
face that must be addressed. First, why should we arbitrarily exclude
foreigners and future people from the demos, and not non-human
animals? Second, if we agree to include animals in the demos, which
animals should be included?

To start with the first question, it has been argued that including all
individuals who meet the criterion of being affected by government
decisions may be desirable in a normative sense, but is impossible in
the real world. For this reason, we have accepted the addition of two
practical criteria which make the principle of affected interests manage-
able in the real world, but which have the effect of arbitrarily excluding
foreigners and future people. One may argue that, similarly, including
non-human animals in the demos is highly impractical, and one may
thus wonder why they should not also be excluded from the demos on
this basis. Why not include future people and exclude non-human ani-
mals, or include foreigners (as is Goodin’s prime concern) and exclude
2198 Or why not exclude future people, foreigners,
and non-human animals?

These seem to be fair questions. It is crucial to note here that having
to choose between excluding several rightful groups from the demos is
a non-ideal situation to begin with. Excluding people from the demos
on practical grounds can hardly be justified in a normative sense, and
as such, such exclusions will not be defended here as a matter of princi-
ple. There seems to be no “good” answers in this regard, since what we

non-human animals
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are doing here is an exercise of choosing between different evils in the
first place. Having said that, the methodology of this book is to work
with reality as it is today, and to not sketch a Utopian blueprint which
is indifferent and irrelevant to the world as it is today. As such, this
requires us to add some extra criteria to the principle of affected inter-
ests in determining the demos. The fact that we must choose between
several non-ideal alternatives of exclusion need not paralyze us com-
pletely, however. Non-ideal as the three exclusions from the demos all
are, some are still more acceptable than others.

There are some arguments that can be put forward in support of
choosing the enfranchisement of non-human animals over that of
future people and foreign people. One argument for doing so is that of
the three entities considered, non-human animals’ principled claim to
be included in the demos seems to be the most persuasive. Future peo-
ple’s principled claim to be included in the demos is the least persuasive,
because of their ambiguous ontological status. Are they even? And thus:
“are” they even affected in the same sense as foreigners and non-human
animals by governmental decisions?19? In contrast, non-human animals’
principled claim to be included in the demos seems to be the most per-
suasive. Of the three considered entities, current animals on the terri-
tory of the state seem generally to be the most affected by government
decisions. Government decisions will generally hit the interests of cur-
rent non-human animals on the territory of the state hard. Whereas the
intensity of affectedness by government decisions generally wears off the
further we go in space and time, this is not necessarily the case once we
leave the domain of Homo sapiens and move into the direction of other
sentient species. In other words, the fact that they are not humans does
not automatically reduce their level of affectedness, whereas distance in
time and place generally does reduce the level of affectedness. If affect-
edness is the feature that makes an individual eligible to be included in
the demos, it seems sensible that if we are forced to choose, we prefer
the inclusion of intensely affected individuals over that of less intensely
affected individuals.

Another argument in favour of preferring the inclusion of
non-human animals in the demos over the inclusion of future people
and foreigners is that non-human animals are the easiest of the three to



2 The Interspecies Democratic Theory 49

enfranchise. In contrast to the other two entities, the enfranchisement
of non-human animals will not necessarily raise unbridgeable practical
objections. Including future people would lead to a demos growing into
infinity, because it is impossible to know how long human life will con-
tinue to exist and until when our decisions will continue to affect these
people’s interests. Additionally, future people’s interests are the hard-
est to determine, because our knowledge of the context in which they
will live gets blurrier with every step further into the future. Different
practical problems appear when we consider the actual enfranchise-
ment of foreign people. It was suggested that in order to incorporate
foreign people’s interests, something like a worldwide democracy has to
be established. Possibly, our currently existing nation states could not
withstand such radical institutional change and would have to cease to
exist.!1? The danger implied in such a global undertaking must not be
underestimated, given the fragility of peace and given the possibility
that people’s solidarity with geographically distant others may have its
limitations.!!!

Non-human animals’ enfranchisement, on the other hand, perhaps
may be established without too much hazardous change to local democ-
racies, but rather by way of small and responsible institutional adapta-
tions. Furthermore, the increasing moral solidarity with other sentient
animals (evolutionary distant others, in other words) suggests that
enfranchising them in existing democracies may not be an unreasonable
stretch. The possibilities of such reform will be examined in the remain-
der of this book. For the previously mentioned reasons, it seems sensible
and acceptable to opt for including non-human animals in the demos,
while excluding future and foreign individuals (among which are clearly
also future and foreign animals).

Differentiating Between Animals

The second question that kept lingering beneath the surface is this:
which non-human animals are part of the demos? Is it only chimpan-
zees, or also elephants, pigs, or maybe even mussels? The application
of the principle of affected interests to the animal kingdom may give
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the impression that they, as a whole, are added to the democratic
demos whose political consideration should be guaranteed. Is there a
principled way of distinguishing between this immense multitude of
animals? Can we draw a line somewhere in the animal kingdom, pref-
erably a line not as arbitrary as the previously all-too-easily-adopted
human-exclusivity line? In answering this, we must find a balance
between not stretching democracies unrealistically far on the one hand,
and not excluding animals who are entitled to political consideration on
the other.

Robert Garner has made a brief but interesting suggestion in this
regard. As a method of limiting the immense demos that the principle
of affected interests gives rise to, he considers introducing sentience as
an additional limiting criterion.!'? Applying this criterion would have
the effect of including many, though not all non-human animals in the
demos, and would restrict the abundance of candidates for enfranchise-
ment to an acceptable number. Garner points out the justifiability of
making this restriction when he writes that “Limiting the all-affected
principle in this way would seem justified since only sentient beings
have the capacity to be aware of the [effect] collective decisions have on
their interests” (italics JV).!13

Indeed, if the basic function of a democracy is to weigh the inter-
ests of all who are affected by political decisions, then there is every
reason to limit the number of individuals with a rightful claim to that
consideration to those who can be aware of the harms or goods that
are inflicted by democratic decisions. Only sentient animals have this
awareness. Non-sentient animals, along with trees, mountains, and 7he
Starry Night, are not part of the demos, because as far as we know, they
cannot experience any harm or good that is done to them by demo-
cratic decisions. There is thus no reason to give them independent
consideration in democratic decision making. These entities have no
subjective and intrinsic interests which can be affected by democratic
governance, and so the preferred intercourse with these entities is right-
fully discussed in the normal democratic debate in the same way as
most other subjects in democracy are. The issue of whether or not to
cut a certain tree down, for example, may be approached from several
perspectives in the democratic debate. One position may be that the
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tree is of more economic value when it is converted into a cupboard.
Another position may be that the tree is better left alone, a position that
can be based in the ethical conviction that natural entities without sen-
tience are also valuable. Both perspectives (and many more) deserve a
fair chance of being considered in the democratic debate, but the tree
itself has no intrinsic interests that are to be independently weighed in
this process. As far as we know today, trees experience no pain or other
subjectively felt damage when they are cut down. It is thus unjustifiable
for trees to have democratic representation and thus to have the political
ability to reduce the freedoms of those who can be harmed or pleased.
It is important to note, obviously, that our scientific knowledge with
regard to which entities are sentient and which are not increases, and
this may affect our assessment of who is part of the demos, and thus
entitled to a consideration right, and who is not. If scientists discover
that, contrary to what was previously thought, certain organisms are
sentient, this automatically increases our demos. Similarly, if scientists
discover that, contrary to what was previously thought, certain animals
which we thought were sentient appear not to be sentient at all, they
are rightfully excluded from the demos. As the pool of sentient entities
fluctuates, so must our demos and hence the pool of interests to be
politically considered.

Robert Garner, however, is not fully satisfied with his own solution
of introducing sentience as a restricting criteria on the demos. He sig-
nals one weak point in making this move: it introduces a moral dimen-
sion (“only sentient animals”) into the debate that should preferably
remain democratic-theoretical.''* 1, however, disagree with Garner on
this point, as the sentience-norm is, in my view, not so much newly
introduced, but rather a norm that is already implied in the principle of
affected interests.

Recall that this book employs Cochrane’s concept of interests. From
that perspective, the sentience-norm is already inherent to the concept
of an interest. We have followed Cochrane in his argument that it is
useless to talk of interests when it regards non-sentient entities such as
plants and paintings. Joel Feinberg (1926-2004), Cochrane’s probable
source of inspiration, puts it like this: “an interest, however the con-
cept is finally to be analysed, presupposes at least rudimentary cognitive
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equipment.”!!> Interests presuppose cognitive awareness on the side of
the entity that has them, and the interests-having entity is thus neces-
sarily a sentient one. In other words, the capacity for having interests is
something reserved only for sentient entities, because only they have the
cognitive equipment necessary to even have interests. On this account,
sentience is thus not an extra criterion that has to supplement the prin-
ciple of affected interests, as Garner suggests, but it is already inherent
in the principle, because only sentient entities have interests that can
be affected. As such, limiting the demos to sentient creatures is not
adding an extra moral criterion, but remains a democratic-theoretical
norm because it is already implied in the principle of affected interests.
What remains is informing ourselves about which animals are sentient
and which are not. As far as science can tell us today, this means that
chimpanzees, elephants, and pigs are part of the demos, and thus have
a consideration right, whereas mussels, for now at least, will politically
speaking remain on the side of other non-sentient entities, such as
mountains and 7he Starry Night.

2.5 Conclusion

This chapter has illustrated how classic democratic theory, if non-
arbitrarily interpreted, can support the idea that sentient, non-human
animals have a right to be considered in the democratic state on account
of having politically relevant interests.

First, three a priori arguments that could possibly undermine
non-human animals’ claim to political rights have been discussed and
challenged. In response to these arguments, it was argued that many
non-human animals have interests, that it is possible to estimate what
these interests are, and that many of these interests are politically rele-
vant. Subsequently, the overly enthusiastic claim of the Political Animal
Agency School that animals are political agents was challenged on
account of stretching the definition of political acting too far. In order
to maintain a clear difference between the private and the political,
political acting must be defined in a manner that makes political acts
distinguishable from mere expressions of private preference. From this,
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it followed that non-human animals are incapable of political acting,
because they cannot act in a way that is intentionally aimed at affecting
political institutions.

In the remainder of the chapter it was argued that the dismissal of
non-human animals as political agents need not necessarily mean that
they cannot have political rights. It was argued that it has long been
inaccurately assumed that one needs to be a political agent in order
to have political rights. It seems more adequate, however, to distin-
guish between two separate types of political rights, and to also dis-
cern between what the necessary requirements for each of these types
of rights are. For determining who ought to be assigned active politi-
cal rights, namely those which allow a person to act politically, political
agency is indeed a relevant characteristic and thus required. However,
for determining whose interests are to be considered, in other words
who ought to be assigned passive political rights, political agency is not
relevant; what is relevant is whether individuals will be affected by the
political decisions that are made. In order to demonstrate the sensibility
of making this distinction and of conceptualizing a right that has been
called the consideration right, the political-legal status of human chil-
dren was assessed. Even though the fact that they cannot act politically
means that they need (and have) no active political rights, they none-
theless need (and have) a consideration right, because their interests are
affected by political decisions that are made.

The cogency of the developed interspecies democratic theory was
further strengthened by demonstrating that it finds resonance in clas-
sic theories and principles of democracy, because they essentially already
focus on the importance of interests to democracy. James Mill’s classic
depiction of democracy as a political model that allows the people to
have their interests reflected in governance offers interesting support
for an interspecies theory of democracy, if only we update it with the
modern knowledge that animals other than humans have interests too.
In the same fashion, the principle of affected interests offers straightfor-
ward support for the claim that sentient animals are part of the demos
whose interests the government must take into consideration.

It ultimately followed that currently living, sentient non-human ani-
mals on the territory of a democratic state have a right to have their
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interests considered in the decision-making processes of that state. This
may seem a bold claim, especially in comparison with the current posi-
tion of non-human animals in democratic societies, but this chapter
has demonstrated that it is a valid claim, and that it rests not on con-
testable ethical arguments, but on the classical principles that underpin
democracies already. In spite of the fact that, as Darwin noted, we have
indeed made animals our slaves, we should consider beginning to view
them as our political equals. Not in the sense that we ought to fill out
ballots together, but in the sense that they, like us, live under the yoke
of a democratic government that affects their lives continuously, and
that they, like us, have certain interests they do not wish to be trampled
upon by that same government or by other individuals.
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Animals in Liberal Democracies
in Theory and Practice

Introduction

In 2006, the Netherlands became the first country in the world to
have representatives of a political party primarily focussed on animal
rights and animal welfare in the national parliament: the Partij voor
de Dieren (Party for the Animals). Four years later, this political party
held two seats in the House of Representatives (out of 150), and one
in the Senate (out of 75). In that same year, Niko Koffeman (1958-),
senator for the Party for the Animals, got the Dutch prime minister,
Mark Rutte (1967-), to make a remarkable statement. The occasion
was the Parliamentary Debate on the Speech from the Throne in the
Dutch Senate: an annual meeting of the government and the Senate
in which the prime minister, on behalf of the government, defends the
policy plans of the government. In the present case, the government’s
plan to create five hundred positions for so-called “animal cops” was
discussed; these are policemen specially appointed to tackle animal suf-
fering and abuse.! Senator Koffeman was curious about which animals
would benefit from these plans, especially given the fact that the govern-
ment would simultaneously be taking millions away from two agencies
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responsible for the enforcement of animal welfare rules in the animal
industries (the NVWA and the AID).? As a representative of the animal
advocacy party, Koffeman looked at these plans from the perspective of
all abused animals in the Netherlands, including those in the industries.
He challenged Prime Minister Rutte to clarify whether the intent of
introducing animal cops was only to combat abuse of flufly pet animals,
such as cats and dogs, or whether the animal cops would also be bur-
dened with tackling the harder and more systematic and ingrained types
of animal abuse in the industries. Koffeman: “What are these animal
cops going to do? What will they mean for the bio-industry? Because as
you are introducing the animal cops, you are also cutting the resources
of the NVWA and the AID [agencies responsible for enforcing animal
welfare rules] by nineteen million euros. That is obviously odd. If you
want to tackle animal suffering, of which five hundred million animals
are victims, you should not say: we are only going to pay attention to
small animals, the dogs and cats. What are you going to do and when?”
Koffeman did not succeed in persuading Rutte to discuss the important
problem of arbitrary discrimination between different types of animals
on mere grounds of fluffiness and economic usefulness. Instead, Rutte
concisely answered: “I am prime minister of all animals.” After this his-
toric statement, the discussion in the Senate lost its serious tone (“Are
you also prime minister of the animals who snap at the boss?” a Green
Party senator asked), and the discussion soon diverged from the topic.?
The idea that the prime minister of a liberal democracy is the
leader of all the animals on the state’s territory is a provoking thought.
Although Rutte’s statement was more likely a jocular way of evading
Koffeman’s serious question about whether the animal cops would leave
the most intense forms of animal abuse untouched, his statement is
a nice starting point for elaborating on the question of what it really
means to involve other animals in democratic deliberations and institu-
tions. We could, for the purpose of this chapter, take Rutte’s statement
quite literally, even though to him it was probably only a convenient
joke. The statement that a prime minister is prime minister of all ani-
mals seems to embody the idea that not only humans, but other ani-
mals also make up the “people” of a liberal democratic state. This
idea, at least when it comes to sentient animals on the territory, was
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endorsed in the previous chapter. But what consequences should it have
for the actual institutions of liberal democracies if we agree that some
non-human animals are also part of the demos? How can we reflect this
thought in these institutions? If some non-human animals indeed have
a consideration right, in which part of the institutional framework of a
liberal democracy can this right be implemented? Must it be incorpo-
rated in the professional duties of the head of government, as Rutte’s
statement could be taken to imply? Is he indeed not only prime minis-
ter of all Dutch humans, but prime minister of all Dutch animals?

The principled case for a consideration right for animals has been
established in the previous chapter, and the purpose of this chapter is
to obtain a clearer view of the normative goals of animal enfranchise-
ment and of the current possibilities for animal enfranchisement in
liberal democracies. For obvious reasons, the term “enfranchisement”
is used here (and throughout this book) in the broad sense of indicat-
ing some type of political or legal recognition of non-human animals in
basic institutional structures, not in the narrow sense of extending vot-
ing rights to non-human animals. In order to achieve the goals of this
chapter, both the normative theory concerning animals’ consideration
right and the current position of animals in liberal democracies will be
analysed. The first section sets out which requirements for institutional
enfranchisement follow from the interspecies democratic theory that
was put forth in the previous chapter and that supports animals’ consid-
eration right. These criteria will be labelled enfranchisement criteria. The
second section investigates what the current basic political-legal position
of non-human animals in liberal democracies generally is, and identifies
three promising developments in the area of animal law and politics.
The third section investigates whether the current position of animals
in liberal democracies is sufficient in light of the enfranchisement cri-
teria. The fourth section discusses to what extend existing theories and
ideas concerning the enfranchisement of future people can be useful
resources in elaborating on the options for animal enfranchisement. The
last section summarizes and brings together the different findings of this
chapter.
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3.1 Enfranchisement Criteria

From the interspecies democratic theory that was set out in the previous
chapter, some normative requirements for institutionalizing the con-
sideration right naturally follow. In this section, these requirements for
institutional reform that immediately follow from the theory of the pre-
vious chapter are defined. The institutionalization of the consideration
right must be in line with these demands in order for it not to under-
mine the very democratic principles that underpin this right. The sum
of these criteria will function as the normative framework for animal
enfranchisement in the remainder of this book.

3.1.1 The Legitimacy Criterion

The most significant consequence of the interspecies democratic theory
put forth in the previous chapter is that it necessarily alters the way in
which we understand political legitimacy.

It is as good as impossible to offer a fully comprehensive account of
all different conceptions of political legitimacy in political theory here,
but a relatively neutral description of political legitimacy is that it is a
standard that refers to the justification and acceptability of a political
system. However, in order to say anything meaningful about legitimacy,
we are required to give some content to what it means for a political
system to be “justifiable” and “acceptable.” This section focusses on
one particular type of political legitimacy, namely democratic legiti-
macy, for obvious reasons. Democratic legitimacy, however, is also sub-
ject to many different interpretations, of which I will employ the one
that places the least normative requirements on a democracy: proce-
dural democratic legitimacy. Choosing this most marginal explanation
of democratic legitimacy carries the least risk of raising the suspicion
that unnecessary ethical demands are being smuggled in. Yet, even this
marginal version of democratic legitimacy will be sufhicient to show that
democratic legitimacy requires giving non-human animals a political
status. Put differently: if indeed the demos comprises not only humans
but also other sentient animals, then these other sentient animals also
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necessarily become part of the definition of democratic legitimacy—
even in the most minimalistic version of the concept.

The procedural account of democratic legitimacy is based on a cer-
tain perception of democracy. In the procedural account of democracy,
democracy is identified with a sound democratic process. The empha-
sis is thus on the decision-making process, not on the content of the
decisions that result from it (which is central in the more demanding
concept of substantive democratic legitimacy). In the legitimacy con-
cept based on the procedural account of democracy, democracies are
thus considered legitimate (“acceptable” and “justifiable”) insofar as
their most basic procedures and institutions are realized and complied
with. The obvious next question then is: what procedures and insti-
tutions must be realized? In this case, the only requirement for legit-
imacy is having basic democratic institutions and procedures in place
that are consistent with the absolute minimal criteria for even qualifying
as “democratic”: reflecting the political equality of every member of the
demos. Democratic institutions are therefore considered legitimate inso-
far as they embody the most minimalistic idea of democracy: offering all
members of the demos some sort of political consideration on an equal
level.4

It was argued in the previous chapter that a non-anthropocentric
understanding of democracy leads to the conclusion that the demos
also includes sentient non-human animals who reside on the territory
of the democratic state. It will be clear by now that this expansion of the
demos necessarily has an impact on our understanding of democratic
legitimacy. If basic democratic structures are to enable the equal politi-
cal consideration of all members of the demos in order to be legitimate
in the most minimal sense of the term, then the animal-inclusive under-
standing of the demos means that these democratic structures must also
reserve a place for non-human animals in order to qualify as legitimate.

In sum, by merely employing even the least demanding concep-
tual version of democratic legitimacy, non-human animals will have
to be incorporated in it, and as a result democratic institutions will
need to consider them in order to qualify as democratically legitimate.
Put the other way around, a democracy is illegitimate if it offers sen-
tient non-human animals no formal role at all in its basic democratic
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institutions. Such would create a democratic deficit. Reserving a place
for non-human animals in the basic democratic structures is thus the
first requirement for animal enfranchisement.

3.1.2 The Non-contingency Criterion

The second normative requirement for animal enfranchisement that
follows from the interspecies democratic theory set out in the previ-
ous chapter is that the consideration of animals™ interests may not be
contingent in the sense that it is fully dependent on the willingness of
humans to do this, but must be institutionally secured instead.

It has been argued that sentient non-human animals have the intrin-
sic democratic right to have their interests taken into account on
account of having politically relevant interests. That right is, in other
words, not derived from humans. The intrinsic character of this consid-
eration right means that animals have the right of having their interests
taken into account for their own sakes, regardless of humans’ readiness
to do so. In implementing this consideration right, it is thus important
to not make the actual consideration of animals” interests fully depend-
ent on human goodwill, but instead employ or develop some sort of
institutional mechanism that obliges humans in relevant political and
legal positions to take sufficient account of the interests of other sen-
tient animals.

Institutional securement is necessary due to the fact that it would
be irresponsibly perilous to make the protection of the interests of those
who are already politically oppressed (non-human animals) completely
dependent on the goodwill and generosity of the political oppressors
(humans). An analogy with the position of children clarifies this. We
have seen that children, just like sentient animals, have an independ-
ent and inherent consideration right. In their case, it is evident that it
would be unacceptably perilous to make the consideration of their
basic interests fully dependent on the generosity of adults. The wisdom
that great philosophers and history itself have taught us time and again
is that some people are inclined to use the power they have for their
own purposes and at the expense of those who have less power or no
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power at all.> Making the consideration of children’s or animals’ inter-
ests dependent on the goodwill of human adults is thus not only in
conflict with the intrinsic nature of the consideration right but also
simply not sufficient. In an institutional sense, more is required than
a non-committal possibility for humans to take non-human interests
into account whenever they feel like it. An institutional constellation in
which the consideration of non-human animals’ interests is fully con-
tingent on humans’ generosity does not only violate their consideration
right and is thus an injustice with regard to non-human animals; it is
also an affront to the democratic principles in which the consideration
right of animals is rooted.

In a work addressing the contingency of the relationship between
democracy and animal protection, Robert Garner introduced two con-
cepts which may be helpful in this context.® The current situation in
liberal democracies’ is characterized by Garner as strong anthropo-
centrism: the interests of animals are only considered to the extent to
which humans want them to be considered.® This leads to a situation
in which the prevention or ending of disproportional infringements on
animals’ interests is contingent upon enough humans wanting this. This
contingent relationship between democracy and animal protection can
only be justified if we assume that the ancient anthropocentric theory
of democracy in which only human preferences count is valid.” I have
argued, however, that it is not. Moving from an anthropocentric dem-
ocratic theory to a non-discriminative, interspecies democratic theory
suggests that we also move away from strong anthropocentrism and give
non-contingent consideration to animal interests instead. Given the
obvious fact that the interests of animals must necessarily be identified
and articulated by humans, however, the only realistic alternative is an
institutional constellation in which what Garner calls weak anthropocen-
trism dominates.!? In such an institutional constellation, there is human
“representation of animal interests irrespective of the wishes of any par-
ticular human electorate,” even if these interests clash with important
human interests.!! This weak anthropocentrism as described by Garner
converges with the non-contingency criterion in the sense that the
non-contingency criterion favours a weak anthropocentric institutional
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setting in which animal interests can be made to count, irrespective of
corresponding (human) public support.

In short, we can side with Garner in his suggestion that abandon-
ing anthropocentric democratic theories also requires abandoning the
strong anthropocentrism that currently defines democracy’s institutional
regard for non-human animals. A democratic theory which perceives
sentient non-human animals as members of the demos calls for insti-
tutional means that secure the inclusion of their interests in democratic
calculations. It requires, in other words, a situation in which the con-
sideration of their interests is no longer dependent on human clemency
but in which it is institutionally safeguarded.

3.1.3 The Independence Criterion

The circumstance that the interests of non-human animals do not
necessarily converge with those of humans brings the third norma-
tive requirement into view. The distinctiveness of non-human animals’
interests means that their interests must be regarded and institutional-
ized as an independent factor in liberal democratic considerations. This
is the third normative requirement for institutionalizing the considera-
tion right.

An opposing view on this matter is the previously discussed idea of
encapsulated interests as advocated by James Mill. It was argued, how-
ever, that the concept of encapsulated interests is flawed to begin with,
so also in the context of non-human animal interests representation.
Recall that Mill argued that no separate representation for women
was needed because he thought women’s interests were indisputably
included in those of their fathers and husbands. In other words, wom-
en’s interests would not be regarded as an independent factor in demo-
cratic considerations if it were up to James Mill. Similarly, with regard
to non-human animals, one may argue that no independent institu-
tional protection of their interests is needed because their interests are
indisputably included in those of humans. This contention is obviously
mistaken, however, because human and non-human interests very often
do not converge at all, but in fact clash in the most horrible ways. After
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all, humans and other animals kill and eat one another, to name one of
the many conflicts of interest between the two. Therefore, it is clearly
not true that the one’s interests are automatically represented through
the other’s political enfranchisement, and both entities thus need inde-
pendent representation of their interests.

One may object, however, that there are some interests that humans
and many other animals (especially mammals) share, such as the basic
interests in having access to breathable air and clean drinking water.
However, this true fact is no reason to deny non-human animals an
independent political position to defend the totality of their interests,
for they still have many interests that are not shared by humans (such
as not ending up as a steak). Again, the analogy with women’s politi-
cal position clarifies this point. Women and men also have overlapping
basic interests, but this is not a sufficient reason for denying women
the institutional possibility to defend the totality of their interests, for
they also have interests that men do not share (such as the interest in
gaining voting rights in earlier times, the interest in paid maternity
leave, the interest in having access to routine breast cancer screenings,
etc.). Similarly, the fact that there are some overlapping basic interests
between non-human and human animals is no reason to deny either of
them an independent position in the liberal democratic framework. The
fact that non-human animals also have interests that conflict with those
of humans makes independent political recognition and consideration
of their interests indispensable.

A yet different objection may be that a James Millian way of rep-
resenting non-human animals’ interests is the only viable option. If
non-human animals are incapable of defending their own interests
politically, then is a Millian form of representation not the only option?
If that were the case, the independence requirement would have to
be discarded on account of being impossible to meet in practice. This
seems to be the position of Robert E. Goodin. In spite of the fact that
Goodin seems to realize that offering representation through the con-
cept of encapsulated interests is generally reprehensible (“we baulk at
those examples [of encapsulated interests of slaves and Pre-Edwardian
wives],” and “there is something deeply wrong with [such] social
arrangements”), Goodin proposes to reintroduce this “deeply wrong”
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form of representation for natural entities, among which we must also
count non-human animals.!? Even though it is a form of representa-
tion which, in Goodin’s own words, “we have historically learned to
loathe,”!? reviving this type of representation is justifiable according to
Goodin, because he considers it to be the only viable option of bringing
natural entities’ interests into the political sphere. Goodin assumes that
the only alternatives to politically ignoring non-human interests are
(I) defective enfranchisement through the Millian notion of encapsulated
interests, or (II) requiring non-human entities to politically pursue their
own interests. Since the second option is obviously impossible in reality,
Goodin opts for the first option of encapsulated interests.

Goodin’s conviction that no alternative methods of enfranchise-
ment exist is too hasty and not solidly underpinned, however, for he
does not investigate whether there are any alternatives. He just assumes
that “there is simply no other way in which nature’s interests can find
political representation except through being politically incorporated
within the interests of sympathetic humans.”'4 It seems more prudent,
however, to carefully explore all possible alternative ways of enfran-
chising non-human animals, or maybe even develop new mechanisms,
before we decide to breathe life back into a form of representation that
is “deeply wrong” and which “we have historically learned to loathe.”
Before we have explored such alternatives, it is too soon to revive the
concept of encapsulated interests and hence too soon to decide that the
normatively legitimate requirement of independent consideration is too
demanding to be met in practice. Until it is certain that animal interests
cannot be offered an independent political position, we must uphold
the independence requirement and not unnecessarily lower our legiti-
mate normative standards. For now, the normative standard remains
that we ought to find a way to regard non-human animal interests as an
independent factor to be taken into account in our liberal democratic
weighing processes.

A different question that immediately arises is the following: if ani-
mals’ interests are to be inserted as an independent factor in liberal
democratic considerations, probably by means of representatives,
does this imply that these representatives have to exclusively represent
non-human animal interests? In other words, does the fact that animals’
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interests are a factor that must be independently considered mean that
the people representing these interests cannot simultaneously represent
humans?

This demand does not necessarily follow from the normative theory
from the previous chapter. To say that animals’ interests deserve inde-
pendent liberal democratic consideration is not to say that representa-
tion of humans and non-human animals can only be done by two
different (groups of) people. It is theoretically possible that a person is
capable of weighing the both independent and often conflicting inter-
ests of humans and non-human animals against one another.! Just like
it is not necessarily impossible for a male representative to take wom-
en’s interests into account as an independent factor in his democratic
considerations, it similarly is not necessarily impossible for a human
representative to weigh both human and non-human animals’ inter-
ests against one another as independent factors. It is true, however, that
bringing such a dual attitude into practice would require a relatively
high level of integrity on the side of the representative. One must be
able to put oneself in the shoes of someone else of a different gender
or species and even be prepared to rule in favour of the other person if
a fair weighing of the respective interests and preferences leads to such
an outcome. From a cynical point of view, which is very often the most
advisable view in political philosophy, one may argue that it is highly
unlikely that a person would act in such an objective way. Bias in favour
of one’s own species or gender may easily obscure the ability to visualize
the interests of others; it may prevent a person from giving them due
and independent regard and from weighing them on a par with other
interests. The fact that it is extremely hard to fairly represent the inde-
pendent interests of different (groups of) individuals simultaneously
must be kept in mind when considering the simultaneous representa-
tion of humans and other animals by the same person as an institu-
tional option. However, this signalled risk does not necessarily lead to
having to relinquish the very idea of such simultaneous representation
of human and non-human animals” interests by one and the same rep-
resentative altogether. It may be possible to “nudge” representatives
into the required objectivity of weighing all interests equally and inde-
pendently by designing the institutional frameworks in such a way that
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speciesist incentives are minimized, or by selecting the representative on
having a certain incorruptible character. Whether this would be pos-
sible and useful are questions of institutional design, and as such they
will be more extensively discussed in the upcoming chapters. The pro-
visional normative position for now is that introducing separate human
and non-human representatives is not an implicit condition to the third
requirement of considering the interests of non-human animals as an
independent factor.

3.1.4 The Human Assistance Criterion

A fourth requirement for animal enfranchisement follows from the
observation that non-human animals are political patients. Since
non-human animals are incapable of defending their own interests in
an institutional context, the only realistic option of institutionaliz-
ing the consideration right of non-human animals is to make humans
responsible for respecting this right. The politically capable, so human
political agents, must be burdened with the task of giving due regard to
non-human animals’ interests in an institutional context.

Crucially, a democracy governed only by humans is not necessarily
illegitimate, just like a democracy governed only by adults is not neces-
sarily illegitimate. It is only illegitimate if no due consideration is given
to the interests of the rest of the demos (such as children and other sen-
tient animals). A democracy governed merely by human adults is thus
perfectly legitimate if they make an effort to also consider other sen-
tient animals’ and children’s interests. As implied in Garner’s reflections
on weak anthropocentrism, a certain amount of anthropocentrism in
involving animals’ interests in a democracy cannot be removed, nor is
that desirable.'® Even in an ideal, full-fledged interspecies democracy,
humans will have to continue to be the political mediators in the sense
that they will be responsible for identifying and articulating the interests
of other animals.

Representing non-human animals is a difficult matter, however.
Offering a sincere representation of non-human animals calls upon
the finest political and psychological qualities of human agents. Even
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apart from any (subliminal) species biases, representing animals other
than humans is in itself a highly complicated matter. In contrast with
the views of political theorist Kimberly K. Smith (1966-), I do not con-
sider representing non-human animals to be “no more mysterious than
the business of representing human beings.”!” Politically or legally rep-
resenting non-human animals is a unique pursuit and in crucial ways
more complicated than representing other humans. Smith maintains
that the representation of animals certainly does not require “supernatu-
ral powers,” and that, of course, is a truism, but Smith’s contention that
it is “no more mysterious” (italics JV) than representing humans may
be a bit too optimistic.!® After all, when attempting to represent some-
body, it is generally easier to imagine yourself as another human than as
an animal of another species. Additionally, humans share a highly com-
plex language, which allows us to communicate our multifaceted feel-
ings, needs, and preferences to one another. Unfortunately, we cannot
(yet) communicate in such highly complex ways with other animals.!
To the contrary, communicating with them is difficult in most cases. In
determining the right content of representation of non-human animals,
we thus have to count on mostly incomplete information about their
bodies and minds. Furthermore, psychological prejudice for others who
are socially and evolutionary similar to ourselves could cause an unwar-
ranted bias in favour of humans, which may further impede our ability
to provide sincere representation and equal consideration of other ani-
mals interests. Other circumstances, which are typical to representation
of political patients in general, hinder offering acceptable representa-
tion even more: whereas most humans can offer (preliminary and sub-
sequent) guidance on the representation wished for (e.g. by voting or
by corresponding with politicians), non-human animals are incapable of
doing so.

All these handicaps concerning the representation of other animals
and their possible remedies will be discussed more extensively in the
next chapter. For the purpose of this subsection, it suffices to establish
that humans must be the ones providing representation of non-human
animals’ interests and that this is generally much harder than repre-
senting other human beings. Furthermore, it is important to stress that
these difficulties in representing other animals obviously do not affect
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the prima facie right that sentient animals have to political consid-
eration. In other words, if we agree that non-human animal interests
deserve political consideration, it is our solemn duty to represent their
interests to the best of our abilities, and we, as political agents, will have
to find ways to make their consideration right work in practice.

3.1.5 The Residency Criterion

The fifth and last requirement for institutionalizing the consideration
right of animals is related to the practical necessity that there must be
a limit on the number of sentient animals who have this right. It was
elucidated before that, since an inter-time and worldwide liberal democ-
racy is, at least in the foreseeable future, practically impossible, certain
limitations on who counts as a member of the demos must be estab-
lished. The limits suggested were current existence and residency on the
territory of the state, which are here translated into the fifth require-
ment for institutional reform. Only sentient individuals currently living
and residing on the territory of the democratic state have a considera-
tion right in that particular state.

At first glance, residency seems a highly impractical standard for
identifying which non-human animals have a consideration right in
a certain liberal democracy. It is an understatement to say that ani-
mals do not necessarily stay within the borders of one specific state.
Transnational animal migration is a normal, everyday occurrence. The
fictitious lines that we have drawn on the map of the world which indi-
cate the borders of states run straight through the territories of wild ani-
mals and straight through many animals’ migration routes. In which
state are the interests of the whales, birds, elephants, and many more
animals who travel large parts of the earth to be considered? It seems the
requirement of residency confronts us with quite some challenges.

In the case of human residents, who obviously also cross many state
borders, we have circumvented this problem by attributing birthright
citizenship. With birthright citizenship, an individual human becomes
a citizen of a particular state, in relation to which that human has cor-
responding political rights. In this way, the challenges related to resi-
dency-based consideration rights can be circumvented. This citizenship
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system has many benefits, of which the most important is that it ena-
bles us to easily determine which state is related to which human being.
However, in the case of non-human animals, this system seems imprac-
ticable. It seems hardly possible to determine the existence of every sin-
gle sentient animal in the world, let alone attribute them citizenship of
specific states based on birth rights. The static citizenship model used
for humans thus seems not readily applicable to non-human animals.

It is, however, possible to conceive of a different solution, one we
may label dynamic citizenship.** This solution respects the basic idea
of offering a consideration right to the individual animals residing in
a certain state, and it also takes into account animals’ habit of crossing
human-invented borders. The alternative I propose is that we take resi-
dency quite literally, and opt for a construction in which the presence of
a sentient animal on the territory of a certain state activates that state’s
duty to take political notice of the interests of this animal. Put differ-
ently, solely with their presence, non-human animals trigger their own
political and legal status. With the proposed dynamic citizenship struc-
ture, the consideration right of a sentient animal comes into existence in
a certain liberal democratic state the moment the animal enters the sov-
ereign territory of that state. To be clear, territory comprises all the space
over which the state has jurisdiction: the territorial land, the territorial
airspace, and the territorial waters of the state. The consideration right
is thus valid as long as a sentient animal resides on the territorial land
or in the territorial water or air of the state. This residency-activating
option for the consideration right seems to be the only option which
respects the fact that animals do not necessarily respect state borders,
but also the fact that states only have jurisdiction over their own terri-
tory. Liberal democracies are only able to effectively and undisputedly
come to animals’ (political and legal) aid if they are on the territory
of the state. It would thus be unreasonable to commit states to taking
political and legal account of the interests of animals who are not on
their territory. The dynamic citizenship structure as proposed here does
not commit states to such impossible duties.

Practically, this means that non-human animals travelling across
different states will activate liberal democracies” duties to respect their
interests one after the other, like tiles lighting up when someone walks
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over them. Accordingly, sentient animals will have a consideration right
in any liberal democracy they pass through, if those states have incor-
porated dynamic citizenship for non-human animals, that is. Animals
who reside in a certain state their whole life will enjoy the considera-
tion right throughout their lives in that particular state, whereas animals
passing through several states enjoy the consideration right in one state
one moment and in another state the next.

An example could make this theoretical concept more concrete.
Take for instance the red knot, a shorebird with an extensive cross-state
migration route. When migrating, the red knot will enjoy the consid-
eration right in the consecutive states of his flight. As the knots suc-
cessively visit Norway, the Netherlands, Belgium, France, Spain, and
Portugal, these countries each have the duty to take the interests of
the shorebirds into consideration during the time these birds reside on
their territory. In the period of residency, the political and/or legal insti-
tutions of these liberal democracies must take the interests of the red
knots into account, on account of them residing on their territory.

In short, the dynamic citizenship model as proposed here makes it
possible to circumvent the challenges posed by the fact that animals do
not respect borders and that we can hardly assign them static citizen-
ship, while respecting the reality that states only have effective control
over their own territory. This makes it possible to sustain the residency
requirement as a fifth normative requirement for institutionalizing the
consideration right, without demanding the impossible.

In sum, this section has defined five requirements for animal enfran-
chisement that follow from the interspecies democratic theory in the
previous chapter. Taken together, these five requirements seem to pre-
scribe the normatively preferred status of sentient non-human animals
in liberal democracies as follows. Liberal democracies must reserve an
institutional place (legitimacy criterion) in which humans (human assis-
tance criterion) are institutionally bound (non-contingency criterion) to
consider the independent interests (independence criterion) of sentient
non-human animals who reside on the territory of the state (residency
criterion). These requirements function as a lodestar for the remainder

of this book.
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3.2 The Current Position of Animals
in Liberal Democracies

Now that the normative framework has been clarified, it is time to
analyse the current position of non-human animals against this back-
ground. To this end, this section first sets out the basic outlines of the
current political and legal status of animals in liberal democracies.
Subsequently, this section identifies three promising developments in
the area of animal law and politics that may improve the actual protec-
tion of animals’ interests in liberal democracies in the nearby future.

3.2.1 Basic Outlines

In analysing the political and legal status of non-human animals in lib-
eral democracies, it suffices to look into the extent to which humans are
institutionally committed to taking non-human interests into account
in the execution of their political and legal roles, since non-human
animals themselves have no means of pursuing their own interests in
such contexts. Furthermore, due to the many differences between lib-
eral democracies around the world, this subsection can only be an ade-
quate overview of animals’ general position in liberal democracies if it
merely discusses the most basic outlines of animals’ positions in liberal
democracies. Therefore, in what follows only the most basic outlines
of commitment to animal welfare by humans in key liberal democratic
positions will be analysed.

When we analyse the institutional structures under which legislative
branches in liberal democracies function, it is immediately clear that
non-human animal interests have no formal role to play in legislative
deliberations, nor is there any formal commitment to address the inter-
ests of non-human animals in the resulting legislation. In principle, the
exclusively human electorate elects exclusively human representatives,
and these representatives are in no way institutionally bound to pay
heed to the interests of non-human animals (that is, with the excep-
tion of a small number of states which have a state objective on ani-
mal welfare in their constitution, the normative acceptability of which
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will be separately discussed in Chapter 5). That there are generally no
formal inducements, let alone obligations to address animal interests
in legislative deliberations does not mean, however, that it is impossi-
ble for members of the legislative branch to do so. Animal interests can
play a role in legislative deliberations if the electorate wishes it and if it
instructs its representatives accordingly. This is obviously not merely a
theoretical option. The actual existence of such goodwill to take animal
interests into account is illustrated by the fact that liberal democracies
commonly have animal welfare legislation and by the fact that some
liberal democratic states have elected parliamentary representatives of
political animal advocacy parties, who have as one of their main aims
to defend animal welfare interests in legislative deliberations. The sig-
nificance of these features for the political status of non-human animals
will be discussed further below.

Non-human animal interests also have no formal role in executive
deliberations or actions. The head of government or state in liberal
democracies has no formal responsibilities towards non-human animals,
and thus a “prime minister of all animals” or a “president of all animals”
for now remains a fictional narrative that has not (yet) found reflection
in the institutional outlines of liberal democracies. Not in the execu-
tion of governmental policy, nor when employing discretionary powers,
nor in the deliberation that precedes this are members of the executive
branch institutionally obliged or even stimulated to take the interests
of non-human animals into consideration (again with the exception of
states that have a constitutional state objective on animal welfare, which
will be discussed in Chapter 5). However, there are no institutional
obstacles which actively prevent members of the executive branch from
paying heed to animal interests. Thus, in the executive context too, the
structures of liberal democracies are generally permissive with regard to
animal interests in the sense that they allow for considering them, but
do not stimulate or require it.

The position of non-human animals in the legal institutional struc-
tures and the law itself is more complex. We could say that generally,
however, the interests of non-human animals have no meaningful role
in the legal context of current liberal democracies, to which animal wel-
fare legislation is an important exception.
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Most importantly, non-human animals are legally designated as
objects instead of subjects—just like human slaves used to be before
their legal liberation. This categorization as legal objects has two
important implications. The first implication of their status as objects
is that non-human animals cannot have rights of their own, such as
the right not to be enslaved or the right to life.?! Their lack of rights
in turn means that in legal conflicts of interests, non-human animals
will almost always lose out, for their interests carry little legal weight,
whereas humans’ most important interests carry enormous legal weight
because they are protected by fundamental legal rights. Even if they
would want to, judges are not allowed to weigh the interests of humans
(as protected through fundamental legal rights) and the interests of
non-human animals on a par: they are legally bound to give prefer-
ence to the interests of humans because these enjoy the highest level of
legal protection. The fact that non-human animals are perceived as legal
objects and their lack of rights thus put animals fundamentally on the
legal side-line.

The second implication of being legally categorized as an object is
that non-human animals can be the objects of humans™ property rights.
This means that humans with a property right over other animals (such
as a farmer over his cattle, a pet owner over his pet, etc.) are, in prin-
ciple, allowed to do anything they want with these animals. As is the
case with other legal objects over which humans can have property rights
(such as books, stocks, and, in a darker time of some liberal democratic
states, human slaves), owners can—in principle—sell, rent, use, enslave,
and kill their legal property. This is because a property right, as concisely
expressed in Dutch law, “is the most comprehensive right that a per-
son can have to a thing.”?? Obviously, being object of such a powerful
right makes the object itself (the slave, or the non-human animal) legally
highly vulnerable. This is the reason why many scholars have argued that
it is imperative to remove non-human animals from the property sta-
tus if their interests are ever to be taken seriously.?> It must be pointed
out however, that even though property rights are the most compre-
hensive rights a person can possibly have to a thing, they are not abso-
lute. Statutory law, as well as conflicting fundamental legal rights, can
limit the ways in which the rights bearer may use his property. Just like
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an owner’s property right to a baseball bat is limited by statutory law
to the bat not being used to beat people up, so are the property rights
to animals also limited by statutory law. Most laws limiting property
rights for the benefit of animals’ welfare are animal welfare laws. These
laws can prohibit or prescribe certain ways of interacting with “animated
property,” such as prescribing a certain amount of moving space for
farm animals or prohibiting the docking of pig tails without stunning,.
Furthermore, property rights of humans are obviously also limited by
criminal law prescriptions. According to most liberal democratic coun-
tries’ penal legislation, humans are prohibited to abuse (pet) animals,
which also limits the property rights humans have over other animals.
Such animal welfare laws and criminal laws thus limit the ways in which
humans may interact with animals for the benefit of the animals’ welfare,
and they are omnipresent in liberal democracies around the world.

Important to add in this context, however, is that these laws that
ought to protect the interests of animals are much less effective in prac-
tice than might be imagined. Political theorist Siobhan O’Sullivan
(1974-) has pointed out that in Western legal jurisdictions, both ani-
mal welfare laws as well as criminal law prohibitions regarding animal
cruelty systematically discriminate between different animals on the
grounds of both species membership and their (economic) usefulness
to humans.? Many animals, whether because they are of an unpopu-
lar species or because of their economic profitability, or both, are thus
excluded from such legal protection. Crucially, the legal prescriptions
which should unambiguously protect animals against harm generally do
not affect the industries in which animal abuse is ubiquitous and even
part of the business model.?> Given the intensity and scale of the harm
inflicted on animals in these industries, this significantly reduces the
usefulness of such legislation to aggregative animal welfare.

The effectiveness of these laws in protecting animal welfare is also
significantly compromised by the fact that non-human animals have
no legal standing.?® This is yet another important element of animals’
poor legal position, since, as Alexia Staker accurately puts it: “standing
operates as a gateway to the legal system.”?” The fact that non-human
animals have no legal standing means that they themselves, through
human legal representatives, cannot bring proceedings to court to ask for
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the execution of laws protecting some of their interests. In other words,
non-human animals, nor any hypothetical legal representatives can
request judicial review of the compliance with animal welfare laws due to
the fact that they are not accorded legal standing. In most liberal demo-
cratic jurisdictions, the right to bring a case to court is reserved for “indi-
viduals” or “persons” with an interest protected by relevant statutory
law. And even though the protected interests in animal welfare laws are
those of the animals themselves, they still are generally denied standing.
This is because the legal terms “individual” and “person” are generally
interpreted in an anthropocentric way, comprising human individuals
and even human-lead corporations and associations, but not individual
non-human animals.?® As a consequence, non-human animals and their
hypothetical legal representatives are not able to bring a case concerning
animal welfare to court. This situation renders judicial review of compli-
ance with animal welfare rules a marginal phenomenon.

In some liberal democratic countries, however, standing is sometimes
offered to animal welfare organizations. Under strict circumstances,
they can get access to the courts of law if they are able to convinc-
ingly demonstrate that the case they want to press in court is necessary
to defend their ofhicially proclaimed interests or goals as an organiza-
tion (these interests and goals are usually listed in their statutes). Such
organizations must, in other words, illustrate that a particular instance
of non-human animal harm @/s0 harms human interests, because only
the latter are eligible for being defended in court. Wanting to protect
the welfare of animals can be one of those human interests on the basis
of which organizations are sometimes accorded legal standing. In many
cases, however, even animal welfare organizations are unable to bring
animal welfare claims before a court of law, because overly formalistic
standing requirements or an inadequate formulation of the organiza-
tions™ statutes prevents them from being accorded legal standing.?’ In
some countries, this leads to the curious situation that some animal
protection laws are uniquely immune to judicial review.*® In sum, apart
from some indirect legal constructs that only work in some countries
and in a limited number of specific cases, liberal democracies lack insti-
tutional structures which generally facilitate judicial review of rules that
protect non-human animals.
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3.2.2 Promising Developments

On first glance, it seems that the current political and legal position of
non-human animals in liberal democracies is generally quite meagre.
There are, however, three important developments in some liberal dem-
ocratic states which may possibly improve the position of non-human
animals in the nearby future. It may be fruitful to investigate whether
these developments can indeed enrich the current status of non-human
animals in liberal democracies and make it more meaningful.

A New Legal Status as “Animated Objects”

In addition to what has been said about the legal position of
non-human animals, a recent development in the law of several lib-
eral democracies needs to be addressed in order to provide a complete
analysis of non-human animals’ legal status in liberal democracies. This
is the development that some liberal democratic states, such as the
Netherlands and France, have tried to give legal expression to the obvi-
ous fact that non-human animals are quite different from all other enti-
ties which are legally categorized as objects, such as books and baseball
bats. These jurisdictions have done so by either negatively declaring that
“animals are not things,” as in Dutch law, or by positively recognizing
that “animals are living beings endowed with sentience,” as in French
law.?! Do these developments mark a fundamental shift in the legal
landscape, one that liberates non-human animals from the sphere of
legal objects and all its effects of making them legally inferior?

It must be pointed out that the precise meaning of the new legal
status for non-human animals in jurisdictions which have undergone
the respective transformation will remain a grey area for some time to
come. At best, these developments may be interpreted as reflecting an
increasing legal awareness that sentient beings are fundamentally differ-
ent from inanimate objects and as creating a new legal status for them
somewhere between a legal object and a legal person. The creation of
such a new “animated object” status can then be seen as a hopeful enter-
prise which, by breaking with the traditional dichotomy between legal
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objects and subjects, could clear the way for further future improve-
ments in the legal position of non-human animals. In a more sceptical
interpretation of these developments, however, these new legal decla-
rations can be understood as an attempt to soothe societies’ increasing
unease with the categorisation of non-human animals as objects, with-
out actually bringing about changes that have legal significance. The
creation of a new status between object and subject may then be seen as
reaffirming the legal demarcation line between humans and other ani-
mals and as a way of circumventing the more radical change of assign-
ing non-human animals real legal personhood.

Although the full legal significance of these recent changes in the law
will only become clear as time proceeds, it is possible to say something
about the preliminary significance of these developments. First of all,
it cannot be ruled out that the legal changes that declare non-human
animals to be animated objects will function as aggregators for gradually
improving the legal position of non-human animals in the future, but
their current value seems to be mainly symbolic.’?> What is certain is
that these developments do not have the effect of dragging non-human
animals into the category of legal subjects, nor do they comprise a fun-
damental shift in the legal understanding of non-human animals as
entities with which humans can do what they want, apart from some
legal exceptions. It is also clear that these developments do not assign
non-human animals rights, nor do they require that animal interests
are weighed on equal footing with human interests. These are all legal
privileges still exclusively reserved for humans. The new legal declara-
tions do not even bring about a fundamental reform of the basic struc-
tures and functions of property law, something their formulation seems
to quite deceptively suggest.>> Scepticism is further fed by the fact that
the respective legislation in the countries in question determines that
provisions applying to legal “things” still also apply to animated objects
(non-human animals). For instance, in Dutch law, immediately follow-
ing the celebrated phrase that “animals are not things,” is the sobering
addition that “provisions relating to things are applicable to animals,”
with some reservations.>* In French law, the phrase that “animals are liv-
ing beings endowed with sentience” is similarly supplemented with the
relativizing addition that “with the exceptions of the laws that protect
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them, animals are regulated under the legal status of goods.”®> One
wonders what the actual additional value of awarding animals the sta-
tus of “animated objects” is, since, as we have seen, their handling by
humans could already be restricted and was already restricted by several
legal prescriptions in animal welfare law and criminal law. It seems safe
to conclude that the discussed developments are less spectacular than
they may seem to the legally untrained eye. The provisional significance
of these legal developments may be primarily sought in the symbolic
sphere, rather than bringing about a more fundamental change in the
legal status of non-human animals.

Political Animal Advocacy Parties

A second development, one that could possibly enrich the political sta-
tus of non-human animals, is the fact that the number and representa-
tive power of political animal advocacy parties, which claim to (among
other things) represent non-human animal interests in representative
institutions, is increasing. This could make it likely that the interests of
animals are increasingly heard in the primary democratic institutions,
and could thus possibly strengthen the political status of non-human
animals.

Worldwide, there are currently nineteen political parties whose main
aim it is to represent animal interests.>® Four of those currently hold actual
representative positions: the Dutch party since 2006, the Portuguese
party and the Australian party since 2015, and the party in the United
Kingdom since 2017. The world’s first animal advocacy party was the
German Partei Mensch Umwelt Tierschutz, which was established in 1993.
The Dutch Partij voor de Dieren (established in 2002) was the first animal
advocacy party to gain representative positions on a national level in 2006.
The representatives of these relatively new animal advocacy parties are
elected in the traditional way, and they aim to draw attention to animal
interests in representative institutions to a greater extent than conventional
parties do.

There is reason to believe that animal advocacy parties are
indeed successful in putting animals™ interests on the political agenda.
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A 2016 study found that the attention for animal welfare issues in the
Dutch parliament increased “markedly” after the Dutch political Party
for the Animals had entered it in 2006.%” Researcher Simon Otjes
(1984-) claims that it is “very likely” that this change was caused by
the manifestation of the Party for the Animals in parliament, due to
the absence of alternative explanations for this sharp increase in parlia-
mentary attention for animal issues.?® If this effect is not typical for the
Netherlands—there are no indications that this is the case—and if the
worldwide number and size of animal advocacy parties with representa-
tive positions keeps growing, then is it reasonable to expect that animal
interests will earn increasing attention in the primary institutions of lib-
eral democracies around the world in the upcoming years.

Despite these prospects, it is important to realize that even if such
parties grow in number and size, this will not bring about the fun-
damental shift in the political status of animals that is normatively
required. There are at least two downsides to this form of political ani-
mal representation which renders it insufficient to function as an ade-
quate institutionalization of the consideration right of sentient animals.
These two criticisms also apply to more conventional political parties
insofar as they decide to bring animals” interests to the fore. There is, in
a political-institutional sense, no categorical difference between animal
advocacy parties and other political parties which bring animal inter-
ests to the political table. Both depend on the votes of human politi-
cal agents to get their (not necessarily species-objective) people elected
into representative positions, and consequently both suffer the same
shortcomings.

A first problem with this type of animal representation is that there is
no guarantee that the political efforts of such a party are objective with
regard to species membership. There is no guarantee that a// sentient
animals’ interests are represented, let alone fairly proportional to their
numbers and proportional to the strength of their interests. The polit-
ical agenda that an animal advocacy party presses does not necessar-
ily balance out the different interests of different non-human animals,
but may be biased instead. The representatives of a political (animal
advocacy) party may, deliberately or not, prioritize human interests,
the interests of the animals most close to humans, or animals who can
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otherwise count on more human sympathy than others. This is not an
inconceivable risk at all, for it is obvious that some animals (humans
included) garner more human sympathy than others on arbitrary
grounds. Since it is in representatives interests to attract as many votes
as possible, it is only natural that they will prioritize the interests of the
animals for whom the electorate has the most sympathy. Respecting the
wishes of the electorate is the only conceivable survival strategy for a
political party in a liberal democracy, and the electorate is presumably
generally much more open to human rights protection or panda pres-
ervation than to welfare protection for octopuses. Objectively speaking,
however, it is not at all clear that panda’s interests are deserving of more
political attention and concern than octopuses™ interests. In short, the
first shortcoming of any form of animal representation through (con-
ventional or animal advocacy) political parties carries a serious risk of
speciesism and what could be labelled “intraspeciesism” (arbitrary dis-
crimination between animals of the same species)®® in it, with which it
could arbitrarily and illegitimately exclude certain sentient animals from
being politically considered.

The second and most important downside of this way of represent-
ing animals is that political parties will only get a fair shot at represent-
ing animals’ interests if human political agents are willing to vote for
them, which is problematic in light of the non-contingency require-
ment. There is obviously no secured institutional position allocated to
the parties that aim to represent animal interests in the democratic insti-
tutions, nor any guarantees with regard to their size and the strength
of their political influence. The continued existence and representative
power of these parties are susceptible to political fluctuations and many
other external factors, making this type of political animal representa-
tion a whimsical undertaking. Among other things, the representation
of non-human animals” interests through political parties is dependent
on the concern that human voters have for other animals and on their
willingness to reflect this concern in their political vote. In other words,
the representation of non-human animals’ interests through political
parties is uncertain and unstable at a fundamental level. This inherent
feature of, in Robert Garner’s terms, strong anthropocentrism makes
this form of representation inadequate to function as a satisfactory
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institutionalization of animals’ consideration right, for it fails to meet
the non-contingency requirement. Fully respecting the consideration
right of sentient non-human animals requires more than the optional
representation of their interests whenever humans feel like it. An inter-
species democracy should, as Garner writes, have animal representation
“irrespective of the level of concern for animals in wider human soci-
ety,” for politically considering their interests is not a human hobby that
voters can freely ascribe to or not but a democratic duty.*

One may object, however, that it is unreasonable and undemocratic
to disqualify this type of animal representation on the mere account
that these political parties have no secured institutional role. After all, in
principle, no democratic party deserves a secured institutional position,
so why should an animal advocacy party have one? Does the demo-
cratic equality principle not entail that no interest or preference is more
deserving than others? Should animal advocacy parties not have to fight
for their subsistence and political influence by collecting votes like any
other party, as is currently the case?

This appeal to the ideal of a political level playing field seems only
sensible and democratic in an anthropocentric paradigm, that is: when
it is assumed that only human interests are worthy of political rep-
resentation. If a democracy only takes notice of humans, it seems per-
fectly reasonable and democratic to assign political powers to parties in
accordance with the number of votes cast for them, just as it is reason-
able and democratic not to grant any of the parties special privileges,
such as a secured institutional position. These rules create a level playing
field for all humans with voting rights, and assigning any political party
a secured institutional role would unbalance this fundamental equality.
So far, the objection against assigning any party a secured institutional
role seems convincing, reasonable, and democratic.

We must remember, however, that this book is not about anthro-
pocentric democracy, but about interspecies democracy. If we accept
the argument that some non-human animals also have a considera-
tion right, this fundamentally alters our perspective. We can then see
that the rules that prescribe that political powers are assigned to parties
according to the number of votes cast for them no longer create a level
playing field, but instead preserve an essentially discriminatory practice
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that even creates a situation of political inequality between humans and
other animals. In the paradigm of the interspecies democracy, the cur-
rent democratic battle for political influence through voting for political
parties is not equal to begin with: humans are in possession of all the
“arms,” namely their votes, whereas non-human animals by definition
have no “arms,” nor any other means of getting their interests onto the
democratic board. Therefore, there is no equal democratic contest to
begin with. An equal democratic contest is only truly equal if all con-
cerning parties have access to the same arms, but this is clearly not the
case. The falsely perceived “equal” combat between political parties is, in
fact, exclusive and discriminatory, for it clearly favours the interests and
preferences of those who can vote, while excluding those of individuals
who cannot vote. Therefore, it is misleading to refer to the ideal of a
political level playing field when maintaining that animal advocacy par-
ties should compete with other parties “equally.” This combat between
parties intrinsically favours “human advocacy parties” and thus cannot
establish a level playing field on its own. This is the reason why the rep-
resentation of non-human animals’ interests must be established in a
different way than through a political competition based just on votes.
The logic behind requiring a secured institutional position for animal
interests alongside all human interests is precisely to compensate for the
fact that non-human animals lack all the voting arms that humans have.
From the perspective of the interspecies democracy, a political level
playing field for humans and other animals can only be created through
installing an institutional position for non-human animal interests that
is not dependent on votes that non-human animals will never cast.

In short, the consideration right of non-human animals can never
be sufficiently institutionalized if we rely solely on the representation
of animal interests by political parties that in turn depend on votes for
their representative existence and political strength. It is important to
add here, however, that the normative dismissal of animal advocacy
parties as a form of animal enfranchisement on account of lacking a
secured institutional position does 7ot automatically mean that assign-
ing animal advocacy parties a secured institutional position would be
an acceptable option. It will be argued in Chapter 4 that this would be
undesirable for other reasons.
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In sum, due to the two discussed shortcomings concerning (inter)
speciesism and contingency of political consideration, the rise of polit-
ical animal advocacy parties alone cannot establish the normatively
desired situation in which all resident sentient animals have their inter-
ests independently considered in a non-contingent way.

Democratic Transparency and Freedom of Speech

The third development that may improve the protection of animal
interests in liberal democracies is related to the fact that animal welfare
organizations increasingly focus on defending the human civil right to
free speech, which has potential beneficial side-effects for non-human
animals. Through focusing on the legal protection of free speech and
transparency of animal industries, it might be possible to indirectly
further the interests of animals who are suffering in typically opaque
conditions.

Most of the suffering of non-human animals in liberal democracies,
both in number and in severity, still happens behind the closed doors
of the farm industry and experimentation facilities. There is reason to
believe that public exposure of such hidden animal use leads to bet-
ter legal welfare protection for these non-human animals. In Animals,
Equality and Democracy, Siobhan O’Sullivan demonstrates that there is
a correlation between the visibility of animals and the extent to which
they are legally protected.®! Animals who are visible to the public gen-
erally enjoy relatively good legal protection, whereas animals who are
hidden away generally do not. Even though O’Sullivan, strictly speak-
ing, merely detects a correlation between visibility and legal protection,
it is possible and likely that there is also a causal relationship between
the two. In other words, high levels of visibility may not accidentally
coincide with higher levels of legal protection: it is possible that visi-
bility (indirectly) causes better animal welfare legislation. It is quite
conceivable that once people are confronted with animal (ab)use, they
tend to prohibit it. We may see this process at work in liberal democ-
racies around the world: resistance to relatively public forms of ani-
mal abuse such as bullfighting, fox hunting, and the exploitation of
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animals in marine mammal parks and circuses is growing. This grow-
ing public disapproval has also translated into an increase of legal bans
on such public animal abuses.#* As O’Sullivan illustrates in her book,
visibility of the abuse is an important, if not indispensable condition
for this development. A causal relationship between visibility and legal
protection would suggest that if only we made the ways in which we
harmfully treat animals in everyday businesses more transparent, pub-
lic dismay and improved legislation protecting these animals would fol-
low. Concentrating on improving transparency of the animal industries
may thus eventually lead to better legal protection for a great number of
non-human animals.

O’Sullivan suggests that enhancing transparency of the animal indus-
tries can be defended on democratic grounds: “Integral to the notion of
democracy is the idea that ‘we the people’ are involved in making deci-
sions informing the type of society we live in. Yet in the case of animal
protection it is almost impossible to take animals’ interests, or the inter-
est a human may have in not harming animals, into account because
few of us are in a position to assess how well the interests of animals
are being met.”#® O’Sullivan accurately draws attention to the fact that,
in an open democratic society, the public has a right to know what is
going on in society in order to be able to shape society according to its
own will. The public can only do that, however, if they have access to
information that provides them with a clear view of the actual current
state of their society. If certain dubious actions are chronically tucked
away and impossible to become aware of without breaking the law—
as many atrocities in the animal industries are—the public is seriously
compromised in their democratic right to participate in policy making.
How can people make sure that the right aspects of society are given
political priority if one dark aspect of our society is chronically under-
exposed and thereby almost immune to public scrutiny? How can we
ascertain for ourselves that the level of animal welfare in the animal
industries reflects the level as desired by the public, if the public is una-
ble to inform themselves about the actual situation in the animal indus-
tries? A certain level of transparency is vital in an open society, so that
the public is able to employ their democratic arms should any injustice
reveal itself. O’Sullivan seems to be right in asserting that demanding
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transparency of the animal industries is perfectly defensible on basic
democratic grounds. Due to this democratic basis for enhancing trans-
parency, one need not necessarily subscribe to the interspecies demo-
cratic theory as proposed in this book in order to support transparency
improvements in the animal industries. Since transparency is essential
for any democracy to function properly, even democrats without special
concern for animal welfare should be able to join those who demand
more transparency in the animal industries.%4

An interesting legal development in the context of transparency
of the animal industries is the emergence of what critics indicate as
“Ag-gag laws.” These laws have recently been introduced in several states
in the United States of America. Ag-gag laws have the effect of silencing
whistle-blowers in the context of animal abuse and food safety scandals
by criminalizing whistle-blowers who make, possess, or publish footage
from inside animal farms or slaughterhouses. The footage under attack
often exposes severe animal abuse, and it is thus precisely the kind of
footage that typically leads to public outrage and a public debate on
raising animal welfare standards or on improving the enforcement of
existing rules. By criminalizing the making, possession, and publication
of such footage, American democratic transparency is compromised, for
these laws hinder the American people in knowing what goes on inside
these farms and slaughterhouses. In light of this, we might even con-
clude that the right of the American people to govern democratically is
compromised, because being able to know what goes on in society is a
necessary prerequisite for democratic governance. The recent introduc-
tion of Ag-gag laws is thus not only alarming from the perspective of
animal welfare, but also from the perspective of democratic governance.

A counteracting development can also be detected, however. Since
2013, a broad coalition of organizations for animal protection, civil
liberties, and journalism has been dedicated to challenging Ag-gag
laws in court for being in violation of the American Constitution.
So far, they have been successful: the Ag-gag laws of four states so far
(Idaho, Utah, Iowa, and Kansas) have been ruled (partially) unconstitu-
tional by courts. In all four cases, courts have ruled that the Ag-gag stat-
utes violate the First Amendment of the American Constitution, which
guarantees, among other things, the freedom of expression. According
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to the courts, the Ag-gag laws violate the free speech rights of under-
cover investigators and journalists. In 2015 in Idaho, the Ag-gag statute
was struck down as unconstitutional by the U.S. District Court for the
District of Idaho on the grounds of violating the First and Fourteenth
Amendments (more precisely its Equal Protection clause).%> The State
of Idaho appealed this decision, however, and brought the case to the
United States Court of Appeals for the Ninth Circuit. In 2018, this
federal court ruled the Idaho Ag-gag statute partly unconstitutional,
holding that its core provision comprising the ban on recording the
conditions inside factory farms and slaughterhouses violates the First
Amendment.4® In Utah in 2017, the Ag-gag statute was ruled uncon-
stitutional by the U.S. District Court of Utah on account of being in
violation of the First Amendment to the American Constitution.?’
Similarly, in Iowa, the U.S. District Court for the Southern District
of Towa struck down the Ag-gag statute in 2019, also holding that the
ban on undercover investigations at factory farms and slaughterhouses
violates the First Amendment.*® In 2020, Kansas’s Ag-gag statute was
also largely struck down by the U.S. District Court for the District of
Kansas for violating the First Amendment.*> Stephen Wells, execu-
tive director of the Animal Legal Defense Fund, which leads the coali-
tion of non-profit organizations who challenge these laws in court, has
expressed the confidence that “These unconstitutional laws will fall like
dominos.” It is probable indeed that these four rulings will function as
legal precedents in potential upcoming court cases concerning the con-
stitutionality of Ag-gag laws in other states.

How are we to appreciate these developments concerning transpar-
ency in the animal industries in the light of non-human animals™ legal
position? Do they affect the legal position of non-human animals at
all? Above all, if the recent emergence of Ag-gag laws has any effect on
non-human animals” legal position, it must be a negative one. After all,
these laws cause less instead of more transparency in animal farming,
and we have seen that the opaqueness of the conditions under which
animals are used correlates with lower legal levels of welfare protec-
tion. However, we have simultaneously detected a trend in which these
laws are successfully challenged by non-profit organizations, render-
ing these Ag-gag developments relatively harmless in four states so far.
By appealing to the civil rights of the American Constitution, these
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organizations have succeeded in neutralizing the harmful effects Ag-gag
laws could have had on animals and the quality of animal welfare legis-
lation. Although praiseworthy in this regard, we must admit, however,
that the successes achieved by these non-profit organizations do noth-
ing more than that: neutralizing a potential threat to animals and the
legal standards concerning animal welfare. Their efforts will not improve
non-human animals’ legal status, not even if Ag-gag laws would indeed
come to “fall like domino’s,” because these efforts are merely aimed at
regaining the legal situation as it was before the introduction of Ag-gag
laws.

There may be some room for optimism when we take a closer look at
the developments as discussed above, however—which is why they still
qualify as promising developments. Two valuable lessons can be learned
from what has been discussed, and if these lessons are adequately trans-
formed into strategies by animal welfare groups, they have the potential of
raising legal animal welfare standards in liberal democracies in the future.

First, we have seen that demanding more transparency in animal
industries could possibly lead to improved animal welfare standards
in the long term. If there is indeed a causal relationship between the
two, then new doors to improving animal welfare standards within the
current structures of liberal democracies are opened. Demanding more
transparency in typically opaque sectors is then not only advantageous
to our open societies, but also a tool for improving animal welfare
standards. Animal welfare groups could put this supposition to the test
and start focusing more on transparency of the animal industries. If a
causal relationship does not exist, it is possible that nothing changes,
but if it does, this may effectively lead to higher animal welfare stand-
ards in the future. Transparency thus is a potential hidden gem waiting
to be discovered by animal welfare groups.

The second valuable lesson that can be deduced from the foregoing
is that humans can sometimes employ their own legal rights in order
to indirectly further animal interests. The lawsuits concerning the
Ag-gag laws teach us that the rights of humans may indirectly also fur-
ther some animal interests if their interests overlap and humans’ rights
are employed in a clever way. It is likely that humans’ legal rights can
be creatively employed in other areas of the law as well and generate
beneficial consequences for non-human animals in those contexts too.
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If taken to heart and used in strategies by animal welfare groups, these
two lessons have the potential to indirectly and gradually improve actual
animal welfare and legal animal welfare standards in liberal democracies
in the long term.

The main question remains, however, whether an intelligent use of
these two lessons would improve the more fundamental legal position
of non-human animals in liberal democracies. Unfortunately, it would
not. Even if animal welfare groups were to instantly and permanently
focus on improving transparency of the animal industries, and if they
were to relentlessly employ civil rights in their fight for better animal
welfare, this would at best probably only have the effect of improving
animal welfare conditions and legal standards. Suppose, for the sake of
argument, that all types of animal use were transparent (slaughterhouses
with glass walls, farm animal raising accessible through video streams,
all animal experiments answered for in public reports, etc.), and that
the employment of civil rights in legal disputes for the benefit of other
animals were a daily routine. This would probably benefit non-human
animals directly and indirectly. It would enable the public to better
assess how well the interests of animals are currently met; it may make
us more inclined to voluntarily take their interests into account, or to
give these interests more weight in our political and economic decisions;
and it would probably lead to higher legal animal welfare standards. For
these reasons, and the earlier-mentioned reason of contributing to the
strength of democracies as such, pursuing higher levels of transparency
for corporations or institutes which use animals is to be applauded, as
is indirectly standing up for animal welfare through the use of human
civil rights. However, in light of the bigger picture, these are only
minor gains, insignificant even to the basic political-legal position of
non-human animals in liberal democracies. Not even absolute transpar-
ency of all animal use will lead to the situation in which animals’ inter-
ests are non-contingently and institutionally assessed. Even if animals
were able to look us in the eye from behind the glass walls of a slaugh-
terhouse, they would still be slaughtered, and more fundamentally, they
would still be essentially dependent on our willingness to take their
interests into account when we make liberal democratic decisions. Our
eye contact could seduce us to take their interests more serious than is
currently the case, but truly taking their interests seriously would in no
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way be an institutional commitment. The non-contingency require-
ment, in other words, would still not be met. Something similar is true
for employing humans’ legal rights in an attempt to improve the welfare
conditions of non-human animals. No matter how seriously pursued,
these efforts cannot alter the fact that non-human animals remain fun-
damentally dependent on our will to take legal notice of their interests.
Besides that, non-human animals’ interests could still only be made rel-
evant in court if they collided with human interests, which is another
shortcoming, this time in light of the independence requirement. In
sum, even the brightest prospect of turning the two lessons learned into
practice would not lead to the required alteration in the position of
non-human animals in liberal democracies.

3.3 Normative Assessment of the Status Quo

The previous section has clarified the current position of non-human
animals in liberal democracies and some possible future improvements.
This section assesses the normative acceptability of the current position
of non-human animals, including the three possible improvements dis-
cussed, in the context of the criteria for animal enfranchisement.

We have seen that non-human animals have no meaningful political
or legal status in the liberal democracies of our time. The assessment has
pointed out that the basic frameworks of liberal democracies are such
that non-human animals are fundamentally dependent on humans to
have their interests taken into account, both in political and in legal
considerations. There appears to be no incentive or compulsion for
humans to address animals” interests properly. Against the background
of the normative requirements for non-human animals’ rightful posi-
tion in liberal democracies, this is quite troubling.

3.3.1 The Legitimacy Criterion

The fact that liberal democracies reserve no institutional place for non-
human animals’ interests raises serious legitimacy concerns, because, as it
was argued, an interspecies interpretation of the procedural democratic
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legitimacy principle requires that the institutional framework of a democ-
racy offers all members of the demos some sort of political consideration
on an equal level, and thus requires that the interests of non-human ani-
mals are attended to in the basic procedures of a democracy.

A similar legitimacy concern with the current-day liberal democratic
framework was earlier expressed by Robert Garner. He has formulated
what is arguably one of the most important questions in current polit-
ical philosophy: “[Is] a political system that does not directly incorpo-
rate the interests of animals ... entitled to describe itself as a genuine
democracy?”! Garner questions the very characterization of the current
political model as genuinely democratic because of the fact that it lacks
any form of non-human animal interest incorporation. By calling into
question the characterization of current democracies as genuinely dem-
ocratic, Garner seems to hint that the current political model is lack-
ing in procedural democratic legitimacy, for such legitimacy requires
that institutions are in place that can qualify as “democratic.” Since the
current institutions fail to offer @// members of the demos some sort of
political consideration on an equal level, instead blatantly excluding
the non-human part of the demos, it could be argued that current-day
liberal democracies are lacking in legitimacy from an interspecies
perspective.

In fact, this suggestion is mild compared to other thinkers’ assertion
that the absolute human political dominion over other animals is not
only democratically illegitimate, but tyrannical. Jeremy Bentham hoped
for the day when the rest of the animals would acquire those rights
“which never could have been withholden from them but by the hand
of tyranny.”>? In Bentham’s footsteps, Peter Singer, Steven M. Wise, Sue
Donaldson, and Will Kymlicka have also characterized our (political)
relationship with non-human animals as tyrannical.>® Do these thinkers
have a point? When we observe the factual situation in liberal democra-
cies of today, it is clear that humans have given themselves the unlim-
ited right to rule over non-humans’ lives and that we rule over them in
an arbitrary way. We are not formally committed to giving them any
consideration, and benefits we reluctantly give them are contingent on
our capricious wishes. This form of extreme subordination and political
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dependence, combined with arbitrary rule, are the core ingredients of
tyrannical rule. Since non-human animals have no fundamental rights
or any other rule-of-law-like protection to ascertain some level of fair
governance over their lives, humans are effectively allowed to rule over
them as tyrants. In principle, anything is permitted—as evidenced by
the fact that the mass killing of non-human animals is daily routine in
our otherwise civilized societies. It is thus not unreasonable to maintain
that, from an interspecies perspective, the current human governance
over other animals in liberal democracies is a form of tyranny.

The alarming result of this is that the omnipresent political and legal
ignorance of non-human animals not only constitutes a violation of ani-
mals’ consideration right, but is also a disgraceful stain on current open
societies, which should, of all things, ostracize tyranny.54 The politi-
cal and legal negligence of non-human animals™ interests constitutes a
democratic legitimacy problem that should concern all democrats. To
be clear, this is of course not to disqualify the liberal democratic model
as such, nor to deny the liberal or democratic character of our current
political systems. If we forget about other animals and consider only
humans, current liberal democracies are perfectly liberal and demo-
cratic, and they are the cleverest political systems people have come
up with in documented history. But now that a democratic deficit
with regard to other sentient animals has revealed itself, we cannot but
conclude that these ingenious systems with their as of yet exclusively
human characters are urgently in need of some adaptations in order to
shake off their newly discovered tyrannical traits.

3.3.2 The Non-contingency Criterion

We have analysed that current liberal democracies generally have
no fixed mechanism which provides for taking animal interests into
account. This seems problematic in light of the second criterion for ani-
mal enfranchisement: the non-contingency criterion, which prescribes
that the consideration of non-human animal interests must be institu-
tionally safeguarded.
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We have seen that there are some (existent and foreseeable) options
for the consideration of animals’ interests in current liberal democracies,
but these options seem insufficient to constitute an adequate status for
non-human animals. In all of the discussed options, the consideration
of non-human animals’ interests was still fully contingent on human
generosity. In the case of political parties that claim to stand up for ani-
mal welfare, the extent of their political influence, and even their very
existence are completely contingent on the electorate’s noble mind-
edness to vote for such parties. Likewise, the mere existence of animal
welfare laws, the quality of their content, their actual execution, and the
extent to which there is judicial review of compliance with such laws
are completely contingent on human will. For this reason, merely rais-
ing the level of animal welfare prescriptions in existing animal welfare
laws in the future would still be insufhicient, for contingency is inherent
to this institutional instrument, and thus will continue to be a norma-
tive problem. The fact that some liberal democracies now legally define
non-human animals as animated objects instead of regular objects does
not affect the fundamental structure in which the legal consideration
of non-human animals’ interests is fully contingent on human will.
Neither does the fact that some jurisdictions offer standing to animal
welfare organisations in matters relating to animal welfare laws mean
that this contingency is taken away. Whether or not judicial review of
the compliance with animal welfare legislation is effectuated is then still
dependent, among other things, on whether there even are animal wel-
fare organizations around, whether they have sufficient resources at their
disposal to start such legal proceedings, and whether they are prepared
to initiate such proceedings. The same is true in the context of Ag-gag
laws. Humans may employ their own legal rights in order to expose ani-
mal cruelty and thus arguably increase the general knowledge about and
concern for animals, but this does not lead to a situation in which the
consideration of animals’ interests is institutionally safeguarded. Again,
Ag-gag proceedings only occur to the degree to which non-profit organi-
zations decide to make this a priority. Moreover, we have established that
even the highest hypothetical level of transparency in animal (ab)use
could not affect animals’ more fundamental political and legal depend-
ency on humans.
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In short, despite all developments happening in the area of animal
welfare in liberal democracies, the consideration of animal interests
remains fundamentally contingent. Individuals functioning in the polit-
ical and legal institutions of liberal democracies, such as political rep-
resentatives and judges, are not formally obligated to take the interests
of other animals into account. This gives reason to think that the basic
structures of liberal democracies as they are today are unable to facilitate
a normatively acceptable institutional implementation of the considera-
tion right of animals.

3.3.3 The Independence Criterion

In light of the third normative requirement, the independence require-
ment, the current outlines of liberal democracies also seem problematic.
This criterion demands that animal interests are considered as an inde-
pendent factor in liberal democratic interest-weighing processes.

In the current structures of liberal democracies, animals can gener-
ally only count on a recognition of their interests when these interests
are in some way or another tied to human interests. This element of
anthropocentrism has been persistently present in the history of liberal
democracies. Many of the first anti-cruelty laws in liberal democracies
prohibited certain forms of animal abuse not on account of the inde-
pendent interests of the abused animals themselves but on account of
contributing to human moral civilization. These laws were thus not
meant to protect non-human animals from harm but for moral educa-
tion: the idea was that a civilized people should abhor aggression against
animals, and the purpose of these anti-cruelty laws thus was to teach
people the moral lesson that one ought not to enjoy animal abuse.”
To a large extent, current liberal democracies still continue this anthro-
pocentric approach of offering only circuitous and indirect aid to ani-
mals.”® Even though animal welfare laws have improved in the sense
that they now generally grant that protecting non-human animal wel-
fare is their core motivation, in most other contexts, animals’ own inter-
ests are not recognized as being of independent value.
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[lustrative is the legal debate in many liberal democracies concerning
a potential ban on unstunned ritual slaughter of animals. More often
than not, the centrally discussed legal issue is not whether the damage
done to animals’ welfare during unstunned slaughter is sufficient to
impose a duty on halal and kosher slaughterhouses to stun all animals
before slaughter, but whether a liberal government may limit the free-
dom of religion of certain groups. This is a consequence of the fact that
without legal subjectivity and rights, non-human animals’ independent
interests are virtually invisible to the law. As a result, not animals™ obvi-
ous, elementary interests in not having to undergo immense additional
suffering before they die, but the human right to religious freedom
dominates the debate. In many countries, due to the poor legal posi-
tion of non-human animals, the argument that animals needlessly die
in horrible pain and anxiety is not considered a legally strong enough
argument for integrally prescribing stunning prior to slaughter. An inte-
gral ban on unstunned slaughter thus requires legal backing in the form
of arguments that address adjacent human interests, such as the human
interest in having a secular government and religiously neutral laws.>”

There are many situations in which we see that non-human animal
interests play no independent role in liberal democratic institutions
and may only be served if they coincide with human interests. We have
observed, for example, that non-human animals (or their potential legal
representatives) have no legal standing of their own. This is another way
of saying that their interests are not recognized to be valuable enough to
be protected in court. It is only when non-human animals’ interests col-
lide with human interests that access to the courts is sometimes offered,
and then only to protect these humans’ interests in pursuing animal
welfare. The same phenomenon is at play in the context of the Ag-gag
laws. The laws criminalizing the exposure of footage of animal abuse
were not, and cannot be legally contested on the grounds of the inter-
ests of the animals themselves in revealing such abuses. Instead, again,
a link with human interests must be established, this time the human
interest in an open democracy, more precisely in free speech.

In short, we have seen that, in general, non-human animal interests
are almost never considered to be of independent value in today’s liberal
democracies. The protection that is accorded to non-human animals is
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still generally derived from the well-established value of human inter-
ests. If such a link is missing, then non-human animals are almost
always left empty-handed, for apart from modern animal welfare leg-
islation, there are no institutional arrangements securing the intrin-
sic interests of non-human animals for their own, independent sakes.
Due to the lack of such institutional enfranchisement, current liberal
democracies fail in meeting the independency requirement for animal
enfranchisement.

Now that the institutional outlines of current liberal democracies
have been tested against the legitimacy, non-contingency, and inde-
pendence requirements, two normative requirements have yet to
be addressed: the human assistance requirement and the residency
requirement. However, in absence of any institutional constellation
that can account for non-contingently taking the independent inter-
ests of non-human animals into account, it seems hardly possible to
discuss current compliance with the last two requirements of animal
enfranchisement in modern-day democracies. These two requirements
are more specified criteria for how such an institutional arrangement
should be realized: by humans empowered to protect animals’ inter-
ests and applicable to all sentient animals on the territory. Without any
non-contingent and independent institutional arrangements in place, it
is not possible to check whether they are currently adequately controlled
by humans (human assistance criterion) and whether they currently
apply to all sentient animals on the democratic territory (residency cri-
terion). Therefore, compliance with these latter two requirements can-
not be discussed, and it seems permissible to now summarize what has
been said about animals’ current position in liberal democracies.

The previous section started by analysing the most basic outlines of
commitments that humans in key liberal democratic positions have in
relation to animals’ interests. The overall picture was that non-human
animals have no meaningful political or legal status and that they are,
in a legal and political sense, fundamentally dependent on human clem-
ency. Three discussed recent developments could not alter the basic
structures which make non-human animals helpless dolls in liberal
democracies: a new legal status as “animated objects,” the rise of polit-
ical animal advocacy parties, and an increasing focus on democratic
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transparency and the freedom of speech. This situation has been crit-
icized in the current section for the fact that it does not meet any of
the criteria of animal enfranchisement. Furthermore, apart from being
a violation of animals’ consideration right, the structures of current lib-
eral democracies are also an affront to democratic principles that lie at
the basis of this right and the open society itself. The current and fore-
seeable institutional constellation of liberal democracies seems unable to
offer non-human animals what is rightly theirs, and at the same time
undermines its own principles. For these two reasons, our anthropocen-
tric liberal democracies seem in urgent need of an interspecies update;
for animals’ sake, but also for their own.

3.4 Similarities and Differences with the
Enfranchisement of Future People

The normative appreciation of the current basic structures of liberal
democracies from an interspecies perspective has been quite ruthless.
The remainder of this book will concentrate on investigating whether
it is possible to make some alterations in the current institutional con-
stellations of liberal democracies which may fix the indicated norma-
tive errors. To this purpose, I will investigate whether extending some
pre-existing institutional enfranchisement options to non-human ani-
mals may bring the normative ideal of animal enfranchisement closer,
but I will also investigate whether some new, yet merely theoretical
institutional options may bring us closer to the normative ideal. In
exploring these new models of animal enfranchisement, it will prove to
be useful to look at some models that have already been developed and
proposed in the context of the enfranchisement of future people.’® In
this section, I defend this methodology and argue that it is fruitful and
permissible to use some ideas concerning the enfranchisement of future
people® in the context of animal enfranchisement.

One of the problems of looking into institutional options of improv-
ing the political and legal position of non-human animals is that there
is quite a gap in the literature when it comes to pragmatic ideas on how
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to improve the position of non-human animals. In contrast, quite a lot
has been written on the adjacent subject of how to practically improve
the political and legal position of people who will probably come into
existence in the future. This makes it attractive to look into the liter-
ature about future people enfranchisement to see whether it contains
creative ideas of institutional design that can be used in the context of
non-human animal enfranchisement as well. In research concerning the
subject of how to practically improve the political and legal position of
future people, problems related to the enfranchisement of future peo-
ple are discussed, and these problems are often very similar to the ones
we will encounter when investigating the actual enfranchisement of
non-human animals. We may learn a great deal from how such prob-
lems are approached in the context of future people enfranchisement.
Insofar as the literature concerning the enfranchisement of future peo-
ple address design-technical problems which are also apparent in the
context of animal enfranchisement, they seem suitable to learn from for
our purposes.

There are many similarities between the purpose of enfranchising
future people and that of enfranchising non-human animals. To start
with, both are concerned with increasing the political and legal concern
for entities currently un(der)represented in liberal democracies. Just like
non-human animals, future people currently have no institutionalized
options of having their interests promoted in the relevant liberal dem-
ocratic bodies.®® In this sense, both future people and non-human ani-
mals are left at the mercy of currently living human beings. In addition,
both future people and non-human animals lack the ability to compre-
hend their inferior position,®! nor are they able to (collectively) protest
against it, let alone change it themselves. In the case of future people,
this is for the simple reason that they do not (yet) exist; for non-human
animals the reason for this is the language barrier and their (to this end)
inadequate capacities.

Additionally, the position of both non-human animals and future
people is made worse by the fact that current human politicians
have every reason to ignore and even damage their interests.®? As we
will explore more in depth in the next chapter, the currently active
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accountability-mechanism, which is meant as a protection against abuse
of power, has the spill-over effect of encouraging ignorance of all inter-
ests of non-voters (among which both non-human animals and future
people). After all, the fact that politicians are accountable for their pro-
fessional results through periodic elections causes a situation in which
deviating from the interests and preferences of the electorate is politi-
cally dangerous, because ignoring zheir wishes may result in not being
re-elected, whereas ignoring the interests of future people and other
animals costs them nothing. Thus the accountability mechanism incites
political ignorance of all interests other than those which the electorate
finds important, from which future people and non-human animals suf-
fer similar consequences: it leads to short-sighted and anthropocentric
politics.%3

Also strikingly similar are the opportunities and difficulties of estab-
lishing some kind of political representation for future people and
non-human animals. Most importantly, both entities are obviously una-
ble to authorize representatives to act on their behalf, nor are they able
to hold them accountable through periodical elections.®* This means
that the enfranchisement of both entities would require us to look into
less conventional methods which establish interests reflection in gov-
ernance. In this context, non-human animals and future people are yet
again comparable in that a certain amount of paternalism cannot be
avoided when it comes to the political incorporation of their interests.
Both concerned entities have no political agency, and so their enfran-
chisement necessarily requires that currently living humans think and
act for them. Both types of enfranchisement thus also struggle with the
risk of abuse of power by humans who ought to represent future peo-
ple’s or non-human animals’ interests in the political organs, and must
find a way to mitigate this risk (about which also more in the next chap-
ter). These are all very relevant problems of the current political-legal
position of both entities and for the anticipated practical enfranchise-
ment of both entities, and thus institutional solutions to these problems
in the one context are highly relevant to, and possibly even recyclable in
the other context.

It is important to clarify at this point, however, that the fact that I
will refer to institutional solutions proposed for handling some of these
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problems in the context of future people does not mean that I subscribe
to the underlying philosophical position that future people have rights
such as the consideration right. It is not at all clear that the currently
living have obligations to future people, something that is all too eas-
ily assumed by many writers on this subject.®> Although taking a stance
in this regard is not strictly necessary for the purpose of this book, I
will briefly discuss some of the complications related to future people’s
alleged claim to political rights, for this illustrates how much stronger
sentient animals’ claim to political rights is.

In order for us to be persuaded to agree that future people indeed
have political rights, it must be established that they are part of the
democratic people, the demos. We have seen in the previous chapter
that many writers are indeed convinced that future people are part of
the demos, for the reason that current democratic decisions also affect
future people. This contention can be challenged, however, for it might
be argued that the ontological status of future people prevents them
from being counted as part of the demos. Future people by definition
do not exist in the current moment; they are only a prediction of the
future. Thus, in a certain sense, they are also not affected by current-day
political decisions, because strictly speaking, they are not. In line with
this argument, we could also maintain that future people, on account of
being non-existent, cannot have anything, including rights. As put forth
by political economist Wilfred Beckerman (1925-): “properties, such as
being green or wealthy or having rights, can be predicated only on some
subject that exists. Outside the realm of mythical or fictional creatures
or hypothetical discourse, if there is no subject, then there is nothing to
which any property can be ascribed.”®® In short, speaking of future peo-
ple as “being affected” or “having rights” is thus futile, for they are not
subjects but hypothetical entities.

Future people’s claim to rights is rendered even more problematic by
the fact that they are not only predictions of the future, but that these
predictions of future existence are also uncertain. It is impossible to be
certain whether future people will ever come into actual existence, for
we can never exclude the possibility of a meteor striking the earth today,
or of other apocalyptic disasters which could destroy all life on earth.®”
Of course, the chances that these things will happen to us in the near
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future are very small, but the fact that they might happen is relevant to
the philosophical question at hand. It means that even if, for the sake of
argument, we would agree that the hypothetical nature of future people
does not, in principle, prevent them from having rights, they still only
potentially, not actually, qualify for a consideration right. Future people
will only potentially come into existence as actual individuals, and thus
they will only potentially be individuals with interests that could qual-
ify for rights protection. Deducing actual rights from this mere poten-
tial qualification for these rights would be a logical error. As pointed
out by others, “what follows from potential qualification are potential,
not actual, rights. A potential president of the United States is not on
that account Commander-in-Chief [of the U.S. Army].”%® Similarly,
a potential individual with potential interests is not on that account a
bearer of actual rights, such as the consideration right. The ontologi-
cal status of future people as hypothetical entities and the uncertainty
regarding their future existence are thus critical elements that raise
problems and make their claim to political rights particularly weak—
certainly weaker than that of actually and presently living individuals.®?

In line with the previous argument, there is also a good liberal case
to make against the rights of future people. It is a liberal adage that
rights are never “free,” in the sense of having no consequences for oth-
ers. The here debated rights of future people would necessarily come
at the expense of actual individuals with demonstrable interests. A lib-
eral might argue that in order to legitimately limit a person’s freedom,
a benefitting entity must be apparent and demonstrable. From a lib-
eral perspective, it can hardly be justified that currently living beings
have to give up some of their actual freedom for the possible advan-
tage of possible future beings. This seems like a bad trade off in liberal
terms, for actual freedom is sacrificed without anything close to cer-
tainty that others will receive benefits in return. Due to the hypothet-
ical nature of future people, it is all but certain that others will benefit
from that costly sacrifice. As such, especially /iberal democracies should
be very careful in going down the road of giving rights to hypothetical
entities.”’

Some have argued that establishing institutional representation of
future people’s interests is undesirable for more practical reasons. It is
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hard, if not impossible, to predict the interests and needs of future peo-
ple, as these are continuously influenced by unpredictable factors, such
as technological progress and natural forces, not to mention the behav-
iour and choices of current people. We cannot possibly be certain about
how many people there will be in the future and what their most press-
ing problems will be.”! It is therefore practically impossible to take the
interests of future people into account, even if we were to agree that
they would have this political right from a principled point of view. This
practical argument is obviously not relevant to the question whether
future people have a claim to rights in the first place, however.

These difficulties seem to resist assigning future people political
rights. We have not, however, investigated all the relevant arguments
exhaustively and properly, so a definitive stance on this matter will
not be defended in this book. What has been discussed though, gives
enough reason to doubt the validity of future people’s claim to politi-
cal rights. Arguably, future people are not part of the demos, because
future people are not affected by current decisions, but merely will be
at risk of possibly becoming affected by current decisions. Their “affect-
edness” by political decisions thus seems fundamentally different from
that of sentient animals (humans included) who are currently alive.
Arguably, whether to come to future people’s aid or not is typically an
issue that should be subject to pluralistic democratic debate among
the actual living, without future people having the luxury of leaning
on rights protection that would place part of this issue outside of the
democratic realm. Fortunately, these uncertainties about future people’s
political rights need not be sorted out here. It is, however, interesting to
see that, in comparison with future people, sentient animals’ claim to
political rights is particularly strong. The circumstances that could affect
future people’s claim to a consideration right are absent in the context
of sentient non-human animals. Sentient non-human animals are actu-
ally existing individuals, they have actual and demonstrable interests,
they are existent in this time and place, and because they actually do
live on the territory and they actually are affected by the political deci-
sions made, it is hardly contestable that they are part of the demos and
consequently have a consideration right. In liberal terms, it is not a bad
trade off to give them (political) rights, since for actual restrictions on
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human behaviour, other sentient animals get an upgrade in actual free-
dom or actual well-being in return, and this often will be a much larger
share than that which was surrendered by humans. Lastly, this book has
argued that, if some effort is expended, it is possible to get a reasonable
idea of what sentient animals’ interests are.

The purpose of this section was to illustrate why it is fruitful and per-
missible to use some ideas concerning the enfranchisement of future
people in the context of animal enfranchisement. Due to the fact that
there are many similarities in the challenges of designing enfranchise-
ment models for future people and for non-human animals, we can
learn from solutions proposed by some thinkers who maintain that
future people must be enfranchised as well, without needing to sub-
scribe to their preliminary philosophical position that this is norma-
tively required. The situations of future people and non-human animals
are comparable when it comes to the aspect that is relevant to this book:
improving the un(der)representation of currently politically excluded
entities. Both find themselves in a fundamentally subordinated posi-
tion, both cannot make use of the conventional democratic methods of
authorization and accountability, and thus both would need unconven-
tional methods to have their interests considered in the institutions of
a liberal democracy (if this were desirable in the case of future people).
For this reason, I consider it methodologically acceptable to use some
ideas from the models and solutions constructed for improving future
people’s political position in the next chapters, without implying that
I also endorse the underlying presupposition that future people have a
claim to political enfranchisement.

3.5 Conclusion

The main aim of this chapter was to get a clearer view of the normative
goals of animal enfranchisement, of the current possibilities for animal
enfranchisement in liberal democracies, and of their normative accepta-
bility. The chapter proceeded in three stages.

First, five normative requirements of animal enfranchisement in
liberal democracies were deduced from the interspecies theory of
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democracy. These criteria prescribe that liberal democracies must reserve
an institutional place (legitimacy requirement) in which humans (human
assistance  requirement) are institutionally bound (non-contingency
requirement) to consider the independent interests (independence
requirement) of sentient non-human animals who reside on the terri-
tory of the state (residency requirement). The actual institutionalization
of non-human animals’ consideration right must be in line with these
demands in order for it not to undermine the very democratic princi-
ples that underpin this right. These five criteria continue to function as
the normative framework for animal enfranchisement in the remainder
of this book.

The second stage consisted of investigating what non-human animals’
current position in liberal democracies is and whether this is sufficient
in the light of the aforementioned enfranchisement criteria. Thus the
current political and legal status of animals in liberal democracies was
assessed, as well as three promising current developments which may
directly or indirectly contribute to improving the actual protection of
animals’ interests in the nearby future. When set against the normative
background, the overall picture of non-human animals’ position was
quite grim, and the three discussed developments were not able to alter
this assessment, not even if they were to succeed in generating the most
positive results possible in the nearby future. In that case, the legal and
political institutions of liberal democracies would still have no in-built
obligations to address the interests of non-human animals properly. The
normative assessment of current liberal democratic structures led to
some quite shocking findings. Regarding the (interspecies) legitimacy
of current liberal democracies, we had to admit that thinkers typifying
humans’ political attitude towards other animals as “tyrannical” might
have a point. Humans have given themselves the absolute right to rule
over the lives of all other animals in an arbitrary and totalitarian way.
This not only constitutes a grave violation of non-human animals’ con-
sideration right, but is also a democratic problem that undermines the
principles that lie at the very basis of current open societies. Therefore,
improving the position of non-human animals is not only essential
in order to do justice to their consideration right, but it would also
improve the democratic calibre of liberal democracies. The subsequent
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chapters thus focus on what types of institutional reform could improve
non-human animals’ position in liberal democracies.

In envisioning the interspecies liberal democracy of the future, it
would be a waste of energy to reinvent the wheel completely if it is pos-
sible to learn from comparable pre-existing enterprises in adjacent disci-
plines. In our case, some models of institutional reform that have been
proposed in the context of future people enfranchisement seem usable.
The enfranchisement of future people faces many of the problems that
are also present in the context of non-human animal enfranchisement.
These similarities, together with the fact that literature on interspecies
institutional design is scarce, led me to the conclusion that it is fruit-
ful and methodologically permissible to use ideas of institutional design
concerning the enfranchisement of future people in the context of
non-human animal enfranchisement. This was the third and last stage
of this chapter. It has been stressed however, that these cross-references
do not imply that this book subscribes to the underlying philosophi-
cal position that future people have political rights. In what follows, the
options of improving liberal democratic institutions so as to make them
account for non-human animal interests as well will be explored.
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Enfranchising Animals in Political
Institutions

Introduction

The extreme political subordination of non-human animals is an
alarming and fundamental problem of liberal democracies. Due to the
suppressive and human-exclusive character of current-day liberal dem-
ocratic institutions, some thinkers have lost confidence in these insti-
tutions, and have even argued that animal advocates have no reason to
respect the prevailing political institutions.! This fatalistic and poten-
tially anarchistic view of the matter is not shared in this book, however.
The current blindness of liberal democratic institutions to non-human
animals is worrying, but it need not cause us to lose all faith in the lib-
eral democratic institutions or to disrespect them, nor does it mean that
the liberal democratic model as such is to be discarded with. After all,
there is not the smallest indication that other political systems could
better accommodate a fair political and legal position for non-human
animals, let alone while also offering the fruits of liberal democratic
systems, such as political equality and respect for individuality, auton-
omy, and personal freedom. Furthermore, in 7he Open Society and Its
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Enemies, Karl Popper rightly points out that “It is quite wrong to blame
democracy for the political shortcomings of a democratic state. We
should rather blame ourselves, that is to say, the citizens of the demo-
cratic state. ... Those who criticize democracy on any ‘moral’ grounds
fail to distinguish between personal and institutional problems. It rests
with us to improve matters. The democratic institutions cannot improve
themselves. The problem of improving them is always a problem for
persons rather than for institutions. But if we want improvements, we
must make clear which institutions we want to improve” (italics origi-
nal).? In other words: if we are of the opinion that current institutions
have serious shortcomings when it comes to the enfranchisement of
non-human animals, we must not immediately throw in the towel and
resign ourselves to democracy’s failure but instead work on improving
the institutions which show the defects in question. Humans are not
helpless creatures who can only passively observe the liberal democratic
institutions and stand by while they somehow mysteriously change
into something unacceptable. Humans are the creators, guardians, and
adapters of institutions, and if these institutions fall short in one way
or another, we can gather our social “tools” and start adapting them in
the preferred direction. As Popper reminds us, democracy itself provides
the institutional framework for the reform of political institutions, but
what democracy cannot do is provide reason. Only humans can “inject”
reason into political institutions while designing new ones or adjusting
old ones.? We are thus not necessarily stuck with the current unreason-
ably anthropocentric institutions. It must be, in principle, possible to
adjust the institutions of our open societies in such a way that they will
come to reflect a reasonable regard for non-human animals™ interests, if
only humans find the urge to do so. Liberal democracies have shown to
be astonishingly flexible in the sense that their political and legal insti-
tutions can adapt to radically changed ideas of equality, and there is no
reason to think that this is not possible this time. If we, like Popper,
think of liberal democracy as an almost “scientific” political model that
continuously facilitates adaptation to the latest knowledge and moral
convictions through gradually abandoning the social policies that
could not withstand critical scrutiny, then there is some reason to be
optirnistic.4 Current liberal democracies, which have institutionalized
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the scientific method to learn from mistakes, might be saved from
the accusation of being illegitimate if the currently neglected interests
of non-human animals are institutionalized by humans. This would,
in sound Popperian reasoning, indeed enhance the open society, since
Popper believed that minimizing suffering and fighting tyranny were
two fundamental moral demands for mankind.’

There are roughly two potential ways in which the enfranchisement
of non-human animals in liberal democratic institutions can take form:
one political, the other legal. The first option is institutionalizing the
consideration right of animals in po/itical institutions. In this division
between political and legal institutions, political institutions are taken
to be all governmental institutions concerned with the legislative and
executive processes of a liberal democratic state. A successful enfran-
chisement of non-human animals in these political institutions would
have the result that animal interests become a factor in the political
deliberations of a state, and thus, ideally, their interests would be duly
referenced in the legislation and policies that follow from this delibera-
tion. Examples of incorporating animal interests in political institutions
could be reserving a number of seats in parliament for animal represent-
atives or installing a commission (possibly with veto power) on issues
related to animal welfare.

The second way in which the enfranchisement of non-human ani-
mals in liberal democratic institutions can take form is through insti-
tutionalizing the consideration right of non-human animals in the /lega/
framework of a liberal democracy, which comprises the institutions
essential for the rule-of-law element of a liberal democracy. Through
adopting legally binding duties for humans to respect the interests of
non-human animals and by creating some type of institutional embed-
ding for this, non-human animals could be legally enfranchised.
Examples of incorporating animal interests in legal institutions are
introducing a constitutional state objective on animal welfare or funda-
mental legal rights for non-human animals.

The distinction used here between the “political” and “legal” insti-
tutions of a liberal democracy obviously is only a simplification of the
much more complex reality in which legal and political aspects of a
liberal democratic state often overlap and mutually affect one another.
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The constitution, for example, often details not only the most funda-
mental political structures of a state but also the most important legal
rights of citizens. It is thus impossible to say whether the constitution is
“political” or “legal,” for it clearly has characteristics of both. Similarly,
the legislative body is not merely “political”: because it produces law, it
could, from that perspective, also be labelled as “legal.” Not even the
law itself is straightforwardly “legal,” for many legal rules have impor-
tant political side-effects or regulate political processes. Likewise, the
“political” enfranchisement of animals will ultimately only be possible
through legal changes that demand and establish adaptations in the
political processes. Even though the distinction between political and
legal institutions is thus far from ideal, distinguishing between institu-
tions in this way is necessary to bring some structure to the many and
divergent options of giving effect to animals’ consideration right that
will be discussed in the remainder of this book.

In this chapter, the possibility of politically institutionalizing regard
for non-human animal interests will be investigated. To this end, the
most important general challenges of politically incorporating animals’
consideration right will be discussed and analysed. In the first section,
the six most important and foreseeable challenges of politically insti-
tutionalizing animal interests will be discussed. They are: (I) whether
non-human animals can be politically represented by humans at all;
(II) the challenge of determining the right content of representation;
(I1I) the challenge that animal representatives must be prevented from
abusing their political power; (IV) the challenge of determining the
right amount of political power that ought to be assigned to animal rep-
resentatives; (V) the challenge of controlling the democratic costs® of
politically enfranchising non-human animals; and (VI) the challenge of
institutionally dealing with the heterogeneity of animals’ interests. In
the second section, the findings of the first section are brought together
and analysed as a whole, mainly against the background of the five crite-
ria for animal enfranchisement. In the third section, it will be elucidated
that, given the deeper characteristics of the political sphere, it is not
realistic to expect that all the requirements for animal enfranchisement
will be met by merely making institutional adjustments in the political
sphere.
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4.1 Challenges of Politically Institutionalizing
Regard for Animal Interests

There seem to be many possibilities of politically institutionalizing a
certain regard for animal interests. Some examples are installing an ani-
mal ombudsman, reserving a certain amount of seats in parliament for
animal representatives, and introducing an extra-parliamentary commit-
tee on animal welfare. Apart from the fact that one can think of many
different such models for politically enfranchising animals, the specific
institutional embedding of each of those options could also be up for
debate. Specific details concerning, among other things, the compe-
tences of such new institutions, the selection of representatives or other
occupants of key positions, and the embedding of such institutions in
the pre-existing balance of powers are not fixed and could vary signif-
icantly. What should the competences of an extra-parliamentary com-
mittee be? What qualifications should a candidate animal ombudsman
have? Who or what institution should review the work of permanent
animal representatives in parliament? There are no fixed answers to these
questions, for, in principle, we could design such models in any way we
like. The fact that many political enfranchisement models are conceiv-
able, combined with the fact that the details of each of these models
can also vary greatly, means that there is an almost indefinite pool of
options for politically enfranchising animals. It is therefore impossible
to exhaustingly investigate all the conceivable models of political animal
enfranchisement on their own specific merits, and this chapter has no
pretention to do so.

A different methodology of investigating the possibilities of politi-
cally enfranchising animals is possible, however, and that is to analyse
which overarching problems we are likely to encounter in all or many
such models of political animal enfranchisement. It is possible to inves-
tigate the enfranchisement of animals from a more abstract perspective
and look for overarching challenges that seem to be inherent to the
political enfranchisement of animals as such and are thus likely to be
apparent in many of these specific models. The benefit of this method-
ology is that this type of analysis will enable us to eventually establish
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some more general conclusions about the political enfranchisement of
non-human animals, conclusions which should be relevant to a great
number of specific models of political animal enfranchisement.

4.1.1 The Challenge of Representing Non-human
Animals

The first challenge that is immediately apparent when considering
political animal enfranchisement concerns the difficulty of politically
representing non-human animals. We have established before that
non-human animals are political patients and that they are thus in need
of human assistance if they are to have any meaningful political status at
all. But is it possible to politically represent non-human animals?

The fact that non-human animals are by definition political patients
seems to create additional challenges when it comes to their political
representation. Our communication with non-human animals is far
from ideal, non-human animals cannot comprehend politics, and they
cannot reflect on the world as required for political acting. As a result of
these difficulties, we cannot rely on the political mechanisms that gen-
erally seem to work in the case of human representation.” Essential to
the representation of human agents is hearing what their political pref-
erences are, but this is obviously not practicable with non-human ani-
mals. Additionally, only human agents are able to communicate their
explicit discontent if their representative does not offer the kind of rep-
resentation wished for. Human agents can, in other words, communi-
cate their political wishes and preferences to their representatives and
redirect them if necessary, while non-human animals cannot. It has
been suggested by some thinkers that these deficiencies of non-human
animals disqualify them as candidates for formal political representa-
tion. Hanna Pitkin, for example, argues that necessary preconditions for
formal representation are having a will of one’s own, having some sort
of capability to judge the representatives on the rightness of the offered
representation, and being able to initiate government activity. Without
having such a will and capabilities of “action and judgment,” politi-
cians would be taking care of their constituents rather than representing
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them, just like parents take care of their children instead of representing
them, writes Pitkin.® Given the obvious impotence of non-human ani-
mals to instruct and judge their hypothetical representatives, it indeed
seems right to say that this classic form of formal representation as it
currently works for human agents is not an option in their case.

The inability of non-human animals to scrutinize and reflect on the
offered representation does not, however, necessarily lead to having to
abandon the idea of politically representing animals altogether, because
different types of representation exist. In his essay “The Rights of
Animals and Unborn Generations,” political and legal philosopher Joel
Feinberg points out that there is no logical reason to require that a prin-
cipal must be able to direct and instruct his representative.” Although
Feinberg stresses this point in the context of the /legal representation of
non-human animals, his arguments are similarly relevant to the claim
that non-human animals cannot be politically represented on account of
their incompetence to direct and instruct their representatives. Feinberg
argues that although some type of active steering of the representative
by the represented is generally apparent in typical representative rela-
tionships, “there appears to be no reason of a logical or conceptual kind
why that must be so” (italics original).!? There seems to be, in other
words, simply no reason to demand that represented animals have the
capacity to appoint, instruct, and control their representatives them-
selves. Moreover, human political patients who are similarly “incompe-
tent” in relevant ways exist, and these individuals are not excluded from
representation either. To the contrary, they have access to legal repre-
sentatives who can be appointed to act on their behalf. These represent-
atives must exercise their own professional judgment in deciding what
adequately acting on behalf of the principal requires. Feinberg: “Small
children and mentally deficient and deranged adults are commonly
represented by trustees and attorneys, even though they are incapable
of granting their own consent to the representation, or ... of giving
directions.”!! In this framework, much is required of the legal repre-
sentative, but little or no demands are made on the principal, because
he may leave everything to the judgement of his agent.!? This makes
this type of representation particularly suitable for principals who lack
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independent judgement and action capabilities, such as non-human
animals. There is, according to Feinberg, no reason to assume that this
type of legal-trustee representation should not be open to other animals.
Similarly, in the context of political representation, the shortcomings of
non-human animals need not immediately lead to the radical conclu-
sion that political representation as such is impossible. Instead, it seems
appropriate to be more nuanced and hold that only the type of political
representation as it is currently used for human political agents is unten-
able for non-human animals. A different kind of representation might
be still possible and adequate, however. Trustee representation, a form
of political caretaking that places lower demands on the represented
but higher demands on the trustees who will politically represent them
seems particularly suitable in the case of non-human animals.

Gregory S. Kavka and Virginia Warren, in their search for possi-
bilities of political representation for future people, take a road that is
similar to that of Feinberg.!3 It was previously pointed out that, among
other things, future people are similar to non-human animals in that
both are unable to instruct their political representatives. In exploring
the theoretical relevance of this complicating circumstance, Kavka and
Warren echo Feinberg’s standpoint that the fact that principals cannot
communicate their wishes to their representatives does not necessarily
mean that representation as such is impossible. They add, however, that
this would only be true if the representative were completely in the dark
about what the interests of his principal are. Then, obviously, no form
of political or legal representation would be practically possible. Kavka
and Warren: “If one party [had] no reasonable beliefs at all about what
another party’s interests are, ... it would be impossible for the former
to represent the latter, except by acting on the latter’s instructions.” !4
In other words: a lack of instructions is, on its own, not detrimental to
the possibility of representation; that is only the case in combination
with complete ignorance about the interests of the principal. However,
as long as there is some information available about what the princi-
pal’s interests are, there is no reason to claim that the inability of the
principal to instruct his representative is fatal to political representation
altogether. An atypical kind of representation is still possible if the rep-
resentative is able to make “better than random” judgments about the
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likely interests of the principal and how policies may affect these inter-
ests.!> Since it is possible for humans to have some idea about what the
interests of sentient non-human animals are, it is not necessary to dis-
qualify non-human animals for political representation on the grounds
that they are unable to instruct their representatives. This circumstance
will, however, place greater demands on the representative, for he will
have to give substance to his profession by acting as a political trustee,
as will be discussed in the next subsection.

4.1.2 Content of Representation and Political
Guardianship

The incompetence of non-human animals to directly inform and
instruct their representatives puts additional pressure on the responsi-
bility of the representative in determining the content of the representa-
tion. In general forms of representation, the representative can relatively
easily determine the content of representation mainly by listening to
what political preferences human agents explicate. However, this source
of information is largely absent in the case of non-human animal rep-
resentation. Non-human animals cannot always communicate their
personal preferences, and certainly not political preferences and ideas.
Therefore, determining the content of non-human representation can-
not take place in the same way as that of humans.!® Furthermore, it
remains to be seen whether the preferences of non-human animals—if
even somehow (physically) expressed—should be really leading animal
representatives in their political representation of animals. Determining
the content of representation thus is quite a challenge for any political
animal representative.

Generally, there seem to be two sources which can define the con-
tent of representation. First, the interests of the represented. Second, the
preferences of the represented. In this distinction between preferences
and interests, interests are best understood as they were defined before: a
certain good or action is in an individual’s interest if it positively affects
the well-being of that individual. Preferences, on the other hand, are
expressions of (political) will. Preferences often overlap with interests,
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that is: people often want what is conducive to their well-being, but this
is not necessarily the case. In what follows, preferences that run counter
to the actual interests of an individual will be termed “irrational pref-
erences.” An example of such an irrational preference is some peoples’
preference to use a tanning bed, even though this runs counter to their
objective interests in maintaining good health, because using a tanning
bed increases the chance of developing skin cancer, and thus may cause
an unpleasant sickbed and shorten a person’s lifespan. For most peo-
ple, in all likelihood, the overall happiness gained from using a tanning
bed will, on balance, not weigh up to (the risk of) getting seriously ill
and shortening their lifespan. In those cases, the preference for using a
tanning bed can be deemed an irrational preference, because the pref-
erence is not in alignment with the overall interests of that person. In
some exceptional cases, however, using a tanning bed may bring a per-
son so much happiness and thus increase his well-being so much that,
on balance, this outweighs the negative impact that the practice has on
his health interests. In these exceptional cases, the preference for using
a tanning bed can be qualified as a rational preference that still is in
that person’s interest, because on balance it has a positive impact on the
well-being of that individual.

The distinction between interests and preferences is important in
this context of discussing the content of animal representation, for it
might be argued that the accent on either preferences or interests is dif-
ferent in the case of non-human animal representation when compared
to human representation. It seems logical that, in the representation of
political agents, the preferences of the represented are of pivotal value,
whereas representing political patients requires the representative to
focus more on the interests of the represented. In other words, it seems
that representatives of political agents should focus more on the prefer-
ences of their constituents, whereas representatives of political patients
should focus more on the actual interests of their principals.

Human agents generally have a well-developed capacity to under-
stand and reflect on the world and on their own lives, and they can
make relatively good predictions of future events, because they know
and understand (many of) the causal rules of the world. For this rea-
son, it is relatively uncontroversial to presume that they can generally
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autonomously understand their own interests and that they, in some
cases, may deliberately prefer something that runs counter to their
objective interests. We accept, in other words, that human agents some-
times have and pursue irrational preferences, such as using a tanning
bed while this, on balance, negatively affects the well-being of that per-
son. If a human agent has such irrational preferences and acts on them,
we assume that he understands the consequences of this choice, and
we deem it acceptable or even preferable that a political representative
honours this choice out of respect for the autonomous and informed
choice of his constituent. Exactly because human agents are rational
and because they are capable of reflecting on their own lives in a com-
plex way, we accept that human agents can politically pursue something
that, strictly speaking, contradicts their objective interests. Smokers can
politically pursue lower taxes on cigarettes, even though they are aware
that this may stimulate the behaviour that poses a risk to their health
and even if the pros of smoking do not weigh up to the cons in light
of these people’s overall well-being. Besides interests, liberal democra-
cies also value individual autonomy, and consequently ideally abstain
from paternalism over informed, rational, and autonomous individuals.
Consequently, representative politicians are generally expected to follow
up on these sometimes irrational preferences of the electorate.

Obviously, other animals express (irrational) preferences too, and
one could argue that these should also be uncritically accepted by their
representatives as genuine political positions under the umbrella of
respect for individual autonomy. This would mean that animal repre-
sentatives would have to take the expressed preferences of non-human
animals as their lead in determining the content of representation, even
if these preferences are irrational in the sense of impairing the overall
well-being of the animals themselves. However, having such “respect”
for the autonomy of the non-human animal would be misplaced.
Precisely because non-human animals are equipped with fewer capac-
ities that allow them to be informed about the world and the conse-
quences of their actions, politically respecting all of their preferences,
including irrational ones, would be a mistake. This can be clarified with
an example.
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Suppose a certain national nature park is struggling with an alarm-
ing outbreak of a lethal canine disease. Several wolves have been found
dead and a couple of companion dogs who have entered the park have
also met their end because of the disease. For this reason, the park is
temporarily closed off for companion dogs. It is plausible that many
dogs, especially those who are used to having their daily walk in this
park, want to enter the park nonetheless, and express these preferences
by forcefully pulling their human companions in the direction of the
park entrance and swinging their tails when approaching the park. A
local political animal representative may translate these expressions of
dog preferences into a political preference for lifting the dog ban on the
park. Must he, as a matter of representing the dogs, respect the dogs’
irrational preferences and politically pursue withdrawing the dog ban
on the park, even though he knows that this may lead to more dog
deaths? Are these expressed dog preferences, in other words, to be polit-
ically respected the same way as the sunbather’s autonomous but irra-
tional wish to reduce taxes on entrance fees for tanning salons?

There are two things that this example illustrates. First, it illus-
trates that it is, unlike Kimberly K. Smith argues, not true that “we
can assume that they [non-human animals] want what is conducive to
their welfare.”!” Non-human animals, like the dogs wishing to enter
a contaminated park, obviously often want what harms their welfare.
Other examples of animals having such irrational preferences are ani-
mals wanting to eat themselves into obesity; animals not wanting to
eat, drink, or go to the veterinarian when ill; animals wanting to scratch
open healing wounds; or animals wanting to play wildly while recover-
ing from a bone fracture. In all these examples, animals have preferences
that, if pursued, would directly run counter to their objective interests.
In contradiction to Smith’s assertion, the preferences of non-human ani-
mals thus are often a poor indication of animals’ actual interests.

The second thing that this example illustrates is that animal repre-
sentatives should not uncritically accept and politically pursue all
expressed preferences of non-human animals. It would be an obvious
mistake for the animal representative in the example to respect the dogs’
wishes to go into the contaminated park by politically pleading for
lifting the ban. This would have the effect of pleading for policy that
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leads to the death of some of the representative’s principals. That does
not seem to be an acceptable fulfilment of the task of animal representa-
tives. Still, the theoretical question remains what the relevant difference
between the human constituents’ preferences and the non-human ani-
mal principals’ preferences is. Why are humans’ irrational preferences
generally to be politically respected and non-human animals’ irrational
preferences generally not?

Importantly, non-human animals are, in a fundamental way, gener-
ally uninformed. They are generally uninformed about many facts of the
world, and ignorant of many rules of logic that rule the world, because
humankind has not yet succeeded in communicating this abundance
of complex information to other animals (supposing that some other
animals possess the capacities necessary to process such information).
This information, however, enables a person in general to envision the
alternatives he has (going to the tanning salon or not), to make reliable
predictions about his own future well-being when each of these alter-
natives is pursued (increased risk of an early death due to skin cancer
or not), and to make an autonomous choice between these alternatives
(accepting the increased risk of an early death or not). Crucially, lack
of information generally prevents non-human animals from envisioning
the alternatives they have (entering a contaminated park or not), from
making reliable predictions about their own future well-being when
each of these alternatives is pursued (possibly dying of the canine dis-
ease or not), and thus from making an autonomous choice between
these alternatives (accepting this possible early death or not). In other
words, unlike most people who visit tanning salons, non-human ani-
mals often cannot oversee the consequences of their choices and actions.
Whereas the tanning salon visitor is generally aware of the consequences
of his unhealthy behaviour and may autonomously choose to continue
sunbathing nonetheless, the dog wanting to enter the park has no idea
of the contamination, nor that entering the park may cost him his life.
The irrational preferences of the tanning salon visitor on the one hand
and the dog on the other hand are thus not fully comparable, and thus
also not equally respectable. The crucial difference seems to be whether
an individual is making an autonomous and informed choice to either
accept the foreseeable consequences or not. The tanning salon visitor’s
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preference rest on an informed, considered, and autonomous decision,
whereas the dog’s preference is shrouded in ignorance, and rests on no
such decision at all.!® Putting the dog’s irrational preference into polit-
ical practice thus does not seem to constitute respect for his autonomy
but rather respect for his ignorance, which is much less laudable—and
certainly not prescribed by liberal democratic principles. It is impor-
tant to emphasize here that even though it may be true that non-human
animals generally do not express the type of reflected preferences that
humans generally have, it cannot be ruled out that some non-human
animals may, on some exceptional occasions, have perfect informa-
tion positions and express preferences in the full sense of implying an
informed and autonomous decision. Such exceptionally informed and
autonomous decisions should ideally be respected in the political reflec-
tions of the animal representative.!” In general, however, non-human
animal preferences are likely to be under-informed and under-reflected
preferences, because of their generally poor information position.

When we compare the situation of human agents with that of
non-human animals in light of what the content of political representa-
tion should be, we see some important differences. The content of
human agents’ representation is primarily determined by their expli-
cated preferences—even if these are irrational from an objective point
of view. It is, however, much harder to ask non-human animals what
they wish for, and even if they could occasionally communicate their
preferences to us, animal representatives would still have to filter out
the preferences that run counter to animals’ actual, objective interests.
Therefore, to construct the content of political representation, animal
representatives will have to determine what animals’ actual interests are
and politically pursue these interests. In determining the scope of their
interests, scientific facts, experience, and rationality must be leading.
Crucially, these three factors are often a better indication of non-human
animals’ interests than the animal’s own will. Just like the profession
of a child advocacy attorney sometimes requires him to 7ot act on the
child’s direct preferences for the child’s own sake, so must the animal
representative deploy his own judgment rather than blindly replicating
the preferences of animals in political contexts. If non-human animals
express preferences, they ought to play a secondary role in their political
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representation. Dogs may wish to enter a contaminated park, but sci-
entific facts, experience, and rationality tell us that it is in their interest
not to grant this wish. Human agents, with their superior knowledge
about the facts of the world and its causal rules, which in combination
enables them to make superior predictions of future states of well-being,
are generally in the best position to make such decisions for dogs. This
means that in some cases, the preferences of non-human animals may
be overruled, but only if scientific facts, experience, or rationality tells
us that it is in the animals’ own overall interests.?? Crucially, the profes-
sion of the animal representative is thus not so much representing the
animals themselves, with all their irrational and harmful preferences,
but rather to represent the interests of these animals.?!

Burkean Trusteeship

It thus seems that, in order to make the political representation of
non-human animals work, we must make high demands of the role of
the representative. The animal representative must be able to filter out
the irrational preferences of non-human animals that would harm their
own interests if acted upon. Such an understanding of what it takes to
be a representative is not at all new. A political-theoretical background
for such a rich understanding of the representative’s profession can be
found in Edmund Burke’s work on political trusteeship. Confronted
with the challenges of non-human political representation, breathing
life back into his traditional concept of trustee representation may prove
to be valuable.

Edmund Burke was an Irish philosopher and a practicing politician
for the Whig Party who made name for himself as the founding father
of conservatism.?? Being a political philosopher and a practicing poli-
tician himself, Burke had distinguished thoughts about the proper ful-
filment of the profession of the political representative.??> Burke was a
known defender of the idea of political trustee representation, in which
the emphasis is on the representative’s own autonomy and judgement,
rather than on the wishes of the constituency. He thought that, in
political representation, it is not the specific instructions, directions, or
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expectations of the constituency that should be leading, but rather the
representative’s own knowledge and judgment about the proper course
of action. In other words, the representative ought not to uncritically
echo the constituents’ preordained opinions in the political bodies (de/-
egate representation), but rather must be an autonomous representative
who employs his own mature judgment and enlightened conscience in
deciding what is best for the nation: a #rustee. The trustee representative
is thus “trusted” with the responsibility to make the right decisions in
any political circumstances that may arise, and this trust is buttressed
by his (alleged) superior knowledge, character, and judgment capacities.
The delegate representative, on the other hand, is not so much trusted
for making good decisions himself, but is rather a puppet of the elector-
ate, meant only to carry out the explicit instructions “delegated” to him
by his constituents.?4

The trusteeship-type of representation thus clearly emphasizes the
capacities of the representative himself and his wide discretion in decid-
ing on the content of representation. The trustee’s discretion includes
the freedom to focus on what he thinks are the objective interests of
his constituents, which may differ from how the constituents per-
ceive their own interests themselves. Trustee representation implies
that the trustee may choose to not follow the preferences of his con-
stituents and pursue a different course of action instead (such as one
that would be in the interests of the nation as a whole). Trustee rep-
resentation does not, however, necessarily imply that the opinions and
preferences of the constituency have no role to play. Burke considered
it not only reasonable, but imperative that a representative is informed
by the “weighty and respectable opinion” of his constituents, an opinion
“which a Representative ought always to rejoice to hear; and which he
ought always most seriously to consider.”?> He, however, also makes it
clear that even though these weighty and respectable opinions must be
taken into account, they cannot have a signiﬁcant restricting effect on
the autonomous decision of the representative. The trustee weighs the
wishes of the constituents on his own and to the best of his abilities.
The idea that constituents should be able to issue mandates which the
representative is bound to blindly obey, vote for, and argue for is dis-
missed by Burke.?® Burke put this philosophical position into practice
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as well, which eventually cost him dearly. In 1778, as a member of the
British Parliament for the district of Bristol, Burke actually acted con-
trary to the explicit wishes of his constituents. The Bristolians could
have known what was coming for them. Burke, in his inaugural speech
in 1774, had warned them that he would not be a “Hatterer” and that
he would be prepared to act against the opinions of the Bristolians if
he thought the general good of the rest of the British community
demanded it.>” And so it happened that Burke voted contrary to the
explicit wishes of his Bristolian constituents, in a matter concern-
ing trading regulations with Ireland. After this affair, Burke became so
unpopular that he did not stand a chance of being re-elected for the
same district in 1780.%% In a speech in the House, Burke commented
on this matter as being “an example to future representatives of the
Commons of England, that one man at least has dared to resist the
desires of his constituents when his judgment assured him that they
were wrong.”?

As illustrated by this historical incident, the practical viability of
Burkean trustee representation in the real world is questionable (when
applied to humans, that is). John Stuart Mill, also a supporter of the
trustee model of representation, warned in 1861 that the viability of
the trustee model depends heavily on what he called the “constitutional
morality” of the electorate.?® If voters do not elect representatives based
on their character and judgment capacities, but instead let themselves
be seduced into voting for demagogues on account of their alluring but
static political promises (in other words: delegate representatives), the
trustee model does not stand a chance of persisting. With such a poor
electoral attitude, trustees—Ilike Burke—will lose their seats, and dem-
agogues determined to get voted into parliament by telling the people
what they want to hear but who lack the right judgement capacities
will come to dominate politics instead. Mill predicted that without cul-
tivation of the moral duty of electors to “choose educated representa-
tives, and to defer to their opinions,” the representative systems would
eventually convert into ones of mere delegation. “As long as they [the
electors] are ... free to vote as they like, they cannot be prevented from
making their vote depend on any condition they think fit to annex to
it. By refusing to elect any one who will not pledge himself to all their
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opinions, ... they can reduce their representative to their mere mouth-
piece, or compel him in honour, when no longer willing to act in that
capacity, to resign his seat. And since they have the power of doing this,
the theory of the Constitution ought to suppose that they will wish to
do it; since the very principle of constitutional government requires it
to be assumed, that political power will be abused to promote the par-
ticular purposes of the holder.” Hence, Mill predicted, “let the system
of representation be what it may, it will be converted into one of mere
delegation if the electors so choose.”!

It seems Mill’s prophecy came true. Current-day liberal democracies
seem to bear more resemblance to the delegate model of representa-
tion than to the trustee model of representation. Instead of electing
representatives on account of their superior knowledge and judgment
capacities, the alternative delegate “character of mind” seems to be
omnipresent among the electorate in current-day liberal democracies.
It is the attitude in which the electorate does not particularly look up
to representatives, but sees them more as tools that can be used to get
its pre-established opinions replicated in the political institutions. Mill
illustrated this mind-set as follows: “[it is the character of mind] which
thinks no other person’s opinion much better than its own, or nearly so
good as that of a hundred or a thousand persons like itself. Where this
is the turn of mind of the electors, they will elect no one who is not, or
at least who does not profess to be, the image of their own sentiments,
and will continue him no longer than while he reflects those sentiments
in his conduct.”?? It almost seems like Mill was describing the elector-
ate of twenty-first century liberal democracies.?®> Apparently, trustee-like
representation is not what people are looking for—or at least not vot-
ing for. However, despite the unpopularity of the trusteeship idea today,
Burke’s trustee concept is highly relevant in the context of animal rep-
resentation. It may function as a theoretical foundation for the preferred
role of animal representatives.

It must be noted that Burke did not devote a single word to
non-human animals in the speech that became his classic exposé on
trusteeship representation.>* Nor can he, to the best of my knowl-
edge, be linked in any other way to an animal-friendly philosoph-
ical outlook—which is not surprising considering that Burke lived in
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the eighteenth century.®> Jeremy Bentham was, in that sense, quite an
exception and far ahead of his time for publishing on the moral status
of non-human animals as early as the eighteenth century. Considering
the foregoing, it seems reasonable to assume that Burke did not have
any intention of including non-human animal representation in his
concept of trustee representation. However, with its emphasis on the
autonomous judgment of the representative, Burkean trustee rep-
resentation seems to offer an interesting solution to the earlier discussed
problem that non-human animals typically cannot instruct their repre-
sentatives on the content of their representation. The trustee model of
representation, with its focus on the independent and informed judg-
ment of the representative to discover the true interests of his princi-
pals, is thus particularly suitable for animal representation.?® Trustee
representation creates an opportunity of representing the interests of
individuals who cannot represent these interests themselves, nor form
or explicate political preferences. The fact that non-human animals are
unable to join in the mentally demanding game of politics thus does
not need to mean that they are doomed to be ignored in the political
sphere, if only human trustees can make political decisions and judg-
ments on their behalf.

Paternalism

One issue regarding trustee representation remains to be addressed,
however. Political trustee representation and political guardianship
(terms that are used interchangeably in this book) have often been crit-
icized on the ground that such types of representation are too pater-
nalistic for modern liberal democratic standards. Democrats, especially
liberal ones, are obviously wary of paternalism. For apart from possi-
bly having positive effects, paternalism is also a potential threat to the
autonomy and freedom of the individual being taken care of. It is clear
that guardian-like types of representation have a strong inherent ele-
ment of paternalism, and since there is a fine line between rightfully
administered paternalism and unwarrantedly taking away someone’s
freedom to make choices for themselves and to behave in their own way,
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the acceptability of trustee-like animal representation with regard to
paternalism must be addressed before we can advocate this type of rep-
resentation for non-human animals.

How dangerous paternalism can be to individual freedom and auton-
omy is immediately apparent when we consider the world’s disastrous
historical applications and misuses of the guardianship idea. Many
authoritarian regimes, such as those of Vladimir Lenin (1870-1924)
and Mao Zedong (1893-1976) have appealed to the idea of guardian-
ship by maintaining that a strong guardian of superior knowledge, char-
acter, and virtue is needed to bring about the general good. The track
record of guardianship types of governance in the real world thus gives
rise to quite some suspicion with regard to the guardianship concept.?’
The fact that authoritarian leaders have tried to base their legitimacy in
the guardianship model is, in other words, a serious negative indication
for adopting such a model, and this real-world experience should at
the very least stimulate us to find ways to prevent such abuses of power
in possible future applications of the guardianship model. However, it
must be said that virtually every theoretical political model has been
abused by power-hungry leaders in the real world, and such historical
misuses alone cannot be decisive in disqualifying a theoretical polit-
ical model altogether.3® Real-world failures are not absolute proof of
the normative deficiency of a theoretical model, for real-world failures
may be caused by mistakes in the practical translation of the theoret-
ical idea. In the case of the guardianship idea, the primary reason for
the failure of its real-world application seems to be that paternalism was
administered over perfectly politically competent people. Furthermore,
adequate institutional protections against abuse of power by the “guard-
ian” were lacking. We must learn lessons from these mistakes if we
are to seriously consider introducing guardian-like representation for
non-human animals.

It must be clarified at this point that this book in no way seeks the
revival of political guardian representation of humans. The only context
in which guardian representation is considered possibly relevant is that of
non-human animal representation. What is being investigated are merely
the options of offering guardian-like political representation of non-
human animals; the political representation of humans remains unaffected
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in the sense that human constituents’ ability to determine the content of
their representation is fully accepted. Because of this limited application
of the guardianship idea, the two most important criticisms of guardian-
ship representation are beside the point, since these concern application
of the guardianship idea to humans. The criticisms are that, first, guard-
ianship governance forecloses active political engagement of ordinary
humans, and second, that the concept of guardianship governance is based
on the dubious premise that ordinary humans are politically incompetent.
Both do not affect the proposal here, since they specifically concern polit-
ical guardianship over humans. The only claim on which the non-human
application of the guardianship model rests, and which is defended, is
that non-human animals generally lack the competences needed to polit-
ically represent themselves and to instruct human representatives on the
content of their representation. This claim has been extensively defended
in this book. The latter criticism, regarding the underestimation of
humans’ political competency, thus is beside the point in the context of
non-human animal representation. The other criticism, that guardianship
governance obstructs democratic engagement, also misses the point in the
context of non-human animal representation. In their case, guardianship
representation does not foreclose active democratic engagement—after
all, this was already impossible to begin with—rather, guardianship rep-
resentation opens up options for (passive) democratic engagement that
non-human animals otherwise would never have.

Non-human animal guardian representation thus does not have
the same principled problems that human guardianship representa-
tion does. This is not the same as saying that any type of guardian rep-
resentation is permitted, however. Even if guardian-like representation
of non-human animals is in principle allowed, we must still be on the
lookout for illegitimate forms of paternalism which may ultimately
result in abuse of power by the trustee. Generally, there seem to be
two cumulative requirements in order to consider paternalistic rule to
be legitimate. First, it must be beyond doubt that the “pater” (political
trustee) is the better judge of the interests of the principal. Second, the
“pater” may only utilize his power in the interest of the principal.

The first requirement, which prescribes that the trustee must be the
better judge of the principal’s interests, is almost automatically met if
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non-human animals are represented by human trustees. On account
of their previously discussed superior knowledge of the world, human
agents are almost always the better judge of the interests of other ani-
mals. Precisely because non-human animals are fundamentally unin-
formed about the world, helping them in determining and protecting
their true objective interests is a typical kind of justified paternalism.?
It is the type of paternalism that is particularly welcome in a liberal
democratic society. Taking care of other animals in this sense is legit-
imate paternalism, similar to keeping human babies alive or deciding
for a child that it is best to be vaccinated because it is in his best inter-
est. The child does not have the relevant information or the intellectual
skills to make such complex decisions for himself. On account of their
fundamental uninformedness, taking care of non-human animals by fil-
tering out their preferences that run counter their own objective inter-
ests is a legitimate kind of paternalism that can safely be practiced by
political animal trustees.

The second requirement, which prescribes that the trustee may only
utilize his power in the interest of his principal, is more challenging.
This requirement is intended to prevent abuse of power, but as our
experience with real-world applications of the guardianship model
demonstrates, it is not easy to make guardians act incorruptibly. The
guardianship model has an inherent danger of the corruption and abuse
of power by the guardian, and it is thus of pivotal importance to bol-
ster any application of this model with an adequate protection against
abuse of power by the political animal trustee. Political animal trustee-
ship hence can only be a serious contender for politically institution-
alizing animals’ consideration right if it is surrounded by institutional
safeguards that can prevent animal trustees from abusing their powers
in authoritarian Leninist and Maoist ways. Since there seems to be no
other option than exercising a form of paternalism over animals if we
are to politically institutionalize their consideration right, the next chal-
lenge is controlling the risk of abuse of power. We must, in other words,
find a way of ensuring that animal trustees use their political power for
the right ends: the interests of animals. Whether the risks of abuse of
power can be kept in check and how this can be done will be discussed
in the next subparagraph.
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4.1.3 Abuse of Power

An important obstacle in realizing political animal representation is the
difficulty of minimizing the risk of abuse of power. All political systems
contain an inherent risk that power will be abused, and democracy is
no exception to this rule. Great philosophers have warned us of this
time and again. John Stuart Mill pointed out that it must be assumed
“that political power will be abused to promote the particular purposes
of the holder; not because it always is so, but because such is the natu-
ral tendency of things, to guard against which is the especial use of free
institutions.”® And, as Mill also pointed out: “Although the actions of
rulers are by no means wholly determined by their selfish interests, it
is chiefly as a security against those selfish interests that constitutional
checks are required.”! In yet another work, Mill once again stressed
the importance that “laws and institutions require to be adapted, not to
good men, but to bad.”#? Karl Popper similarly held that “It is reasona-
ble to adopt, in politics, the principle of preparing for the worst, as well
as we can, though we should, of course, at the same time try to obtain
the best. It appears to me madness to base all our political efforts upon
the faint hope that we shall be successful in obtaining excellent, or even
competent, rulers. ... Rulers have rarely been above the average, either
morally or intellectually, and often below it.”43 In addition, James Mill
thought it a “law of nature, that a man, if able, will take from others
any thing which they have and he desires.” To suppose that a person
(in power) will nor take from every man what he pleases is, according
to Mill, “to affirm that Government is unnecessary” because it would
assume that human beings will abstain from injuring one another of
their own accord.44 Assuming that, if left uncorrected, political power
might be used to serve a ruler’s own ends instead of the legitimate ends
for which power has been bestowed on him seems imperative for draw-
ing up any responsible institutional proposal.*®

Abuse of power can take many shapes, and we must be aware of the
different types of abuse if institutions are to be guarded against it. In its
mildest version, power may be used for the wrong ends if representa-
tives genuinely misinterpret the preferences of the human agents they



146 J. Vink

ought to represent or if they genuinely misunderstand the interests of
the political patients they ought to represent. Representation typically
requires interpretation and translation of interests and preferences, and
it is a known fact that many things can get lost in interpretation and
translation. In the mildest form of this problem, the representative
makes a genuine mistake that, though without intention, has the effect
of disrespecting the preferences and interests of the represented. Because
of the lack of intention here, it may be more accurate to call this unfor-
tunate exercise of power misuse of power rather than abuse of power. In
the worst version of abuse of power, power is intentionally abused by a
representative to violate the (moral and/or legal) rights of the ones sub-
jected to that power in order to serve other, illegitimate ends. Between
this excessive abuse of power and unintentional misuse of power, many
intermediate forms of abuse of power are possible, all of which ought to
be prevented to the greatest extend possible.

Given the fact that abuse of power in all its forms is always lurk-
ing around the corner, any proposed adjustment to the institutional
arrangements of a liberal democracy must keep a strict eye on prevent-
ing it. In designing institutional adjustments to give effect to the con-
sideration right of non-human animals, we must therefore carefully
address this issue of how to prevent abuse (or misuse) of power from

happening.

Animals’ Susceptibility to Abuse of Power

For several reasons, non-human animals are especially vulnerable to fall-
ing victim to abuse of power by their representatives. To begin with,
we have seen that a trustee type of representation is the only option for
non-human animal representation, and given its paternalistic character,
this option comes with greater risks of abuse of power. A trustee is typ-
ically assigned extensive interpreting and translating powers in order to
be able to determine the content of representation, and he has the power
to divert from and overrule the expressed preferences of the principal,
often without the principal being able to correct the trustee. These cir-
cumstances typical to guardianship representation give an animal trustee
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a lot of power and make non-human animals particularly vulnerable to
falling prey to abuse of power.

The second circumstance typical to non-human animal rep-
resentation that makes abuse of power more likely is the fact that the
earlier-mentioned identity of interests between the representatives and
the represented is almost entirely lacking. It has been discussed earlier
in this book that it was James Mill’s insight that the interests of the
representatives and those of the represented have to be largely simi-
lar in order to reduce the risk of abuse of power significantly. This is
because, and I again echo James Mill here, “the Community cannot
have an interest opposite to its interest.”#® If the interests of the repre-
sentative and his constituency are largely similar, a representative will
almost automatically act in the interests of his constituency, because it
is also in his own interests to act in that particular way. However, as
also discussed earlier, non-human animals have few interests that over-
lap with those of their human representatives. To the contrary, human
and non-human interests very often conflict, and are sometimes even
mutually exclusive. The Millian identity of interests is, in other words,
largely absent, which means that there is little reason to expect that rep-
resentatives will automatically act in the interests of non-human animals
and use their powers for this legitimate end. This renders non-human
animals particularly vulnerable to abuse of power by their human rep-
resentatives, since the institutional circumstance that should make rep-
resentatives more likely to use their powers for the right cause is absent.
There is no reason for despair yet, however, as Mill also taught us that
if an identity of interests is naturally lacking, additional institutional
mechanisms may function as an alternative inducement for using politi-
cal power for the right ends instead.

The most obvious and proven mechanism of generally inducing rep-
resentative rulers not to abuse their power is the mechanism of general
periodic elections. General periodic elections minimalize the risk of
abuse of power by first pre-authorizing rulers and then holding them
accountable for their political decisions afterwards. First, the peo-
ple who will be ruled authorize representatives by assigning them their
posts by means of general elections. This enables voters to authorize



148 J. Vink

only those people who they trust and expect to represent them in a sin-
cere way. Second, we make representatives accountable for their politi-
cal behaviour by guaranteeing that abusers of power can be sent away
in the next election. Periodic general elections, in other words, enable
voters to get rid of the representatives who have shown to be of bad
character or who have otherwise failed in representing their interests
or political preferences. Combined, these mechanisms of authorization
and accountability give human voters control over who is in power, and
thus offers them two important instruments to prevent and end possible
abuse of power by their representatives. Through these two mechanisms,
risks of abuse of power can be reasonably contained, even if a natural
identity of interests is lacking.

Crucially, however, these classic protections against abuse of power
obviously are not applicable in the case of non-human animal rep-
resentation, since non-human animals cannot exercise political agency,
and thus cannot authorize representatives or hold them accountable
by voting in general elections.#” Only human agents with certain cog-
nitive capacities seem to be able to take part in the complex processes
of authorizing politicians and holding them accountable. Non-human
animals cannot and will not vote, which makes authorizing represent-
atives and holding them accountable in a classic sense impossible. As a
consequence, they cannot exercise the control over their representatives
that seems essential for combatting abuse of power. This is the third cir-
cumstance that contributes to making the risk of abuse of power at the
expense of non-human animals dangerously high.

It follows from the foregoing reflections that, as a rule, non-human
animals are extremely susceptible to abuse of power by their hypo-
thetical human representatives. The circumstances or mechanisms that
normally tend to curtail this risk are not apparent or not applicable in
the context of animal representation. In short, the problems are that:
(I) their political representation requires an atypical and—because of
the paternalism involved—particularly risky form of trustee representa-
tion; (II) a natural form of identity of interests is lacking; and (III) the
usual institutional mechanisms preventing abuse of power, authoriza-
tion and accountability, are inapplicable because they require a level of
political agency that non-human animals lack. The fact that non-human
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animals are highly vulnerable to abuse of power means that we must
be extremely critical when it comes to judging animal representative
frameworks on their aptitude of controlling the risk of abuse of power.
We must, in other words, be close to certain that potentially corruptible
humans have no institutional opportunities to abuse their power at the
expense of non-human animals. With the classic mechanisms for con-
trolling the risk of abuse of power out of reach, it seems that institu-
tional protections against abuse of power must take a different form. It
may be necessary to consider unconventional institutional arrangements
in order to ascertain that political animal trustees will not, in James
Mill’s terms, make “mischievous use” of their power and turn it against
non-human animals.

Character Selection Strategies

Karl Popper famously argued that “institutions are like fortresses. They
must be well designed 274 manned” (italics original).® In contemplat-
ing how to design institutional arrangements which are meant to com-
bat abuse of power, it is important to realize that combatting abuse
of power does not only require that we design institutions in a clever
way, but also that we attract the right people to man these institutions.
Following this Popperian wisdom, we can distinguish between two
types of strategies that can help to ensure that representatives behave in
alignment with the interests of those who they are supposed to repre-
sent. On the one hand, there are what I call institutional nudging strat-
egies, which focus on the design of institutions, and on the other hand
there are what I call character selection strategies, which focus on man-
ning these institutions with the right people. In discussing these two
types of strategies and their potential to lower the risk of abuse of power
by animal trustees, we may also learn from ideas that have been put for-
ward in the context of the representation of future people, as they, too,
would be typically vulnerable to abuse of power if they were to be polit-
ically represented.

Let us start with the character selection strategies, which concern the
manning of institutions. These are strategies which can be used to
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establish a reliable level of alignment between the interests of the repre-
sented and the offered representation by selecting representatives on the
basis of certain characteristics. Since non-human animals cannot elect
representatives on their good character, we could consider establishing
such alignment through institutionally screening candidates for the
representative functions on the basis of their good intentions and gen-
uine concern for the animals they would represent. Candidates must,
in other words, have a suitable character and attitude for becoming a
reliable animal trustee. Candidates must be screened in if they seem
actually concerned about the interests of non-human animals and are
likely to represent these in a sincere way and rejected if they seem less
animal-friendly and sincere.

It could be suggested that an institutionalized selection of genuinely
concerned candidates is not really necessary. In the context of future
people representation, political theorists Ifigo Gonzdlez-Ricoy and
Axel Gosseries have suggested that, to a certain extent, the selection of
future-oriented candidates will naturally occur, likely because they think
that primarily future-oriented people would naturally be interested in
taking on the job of representing future people.%’ Translated into the
context of non-human animal representation, this could equally mean
that candidates for animal representative positions need not be selected,
because candidates genuinely interested in non-human animals will
automatically present themselves.

Even though Gonzdlez-Ricoy and Gosseries’s assumption is proba-
bly true to a certain extent—probably, primarily people with a genu-
ine interest in animals would be interested—it would be irresponsible to
gamble on the idea that only suitable candidates will present themselves.
The assumption that the selection of animal-friendly representatives will
naturally occur can, in other words, be disputed. It is possible that peo-
ple with an insincere interest in animals (for example people who profit
economically from activities which require animal exploitation), will
also attempt to occupy such powerful positions for strategic reasons.>
Becoming a formal representative of non-human animals could offer
them a unique opportunity to acquire political power to further their
own interests from that position. Considering the advice of father and
son Mill and Karl Popper that we should prepare for the worst rulers, it
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does not suffice to simply assume that only sincere people will be drawn
to the position of representing animals, and we must institutionally pre-
pare for insincere people trying to become animal trustees for strategic
reasons.

It thus seems wise to consider introducing character selection criteria
which should filter out inadequate animal-trustee candidates. It is quite
a challenge, however, to identify and select sincerely committed candi-
dates. In the context of the representation of future people, it has been
suggested that certain personality traits and characteristics generally
indicate a sincere and actual concern for future people, and that the rep-
resentatives must be selected on those features.’! Similarly, in the con-
text of animal trustees, we could consider adopting formal requirements
which should help us to select suitable candidates. But what features or
characteristics can indicate such a sincere concern? In the context of the
representation of future people, it has been suggested that being part of
the “environmental sustainability lobby” may be an indication of gen-
uine concern for the future, and that thus only such people qualify for
becoming a representative of future people. This idea was put forward
by political theorist Andrew Dobson (1957-), when confronted with
the problem of aligning the representation of future people with their
actual interests.”> Dobson suggests that a proxy (substitute) electorate
for future generations should be drawn from the present generation and
that they should execute the functions of a normal electorate: provid-
ing and electing representatives (in this case for future generations). In
discussing how to establish that these proxy members and represent-
atives would indeed use their power to truly represent the interests of
future generations, Dobson concludes that taking a random sample
from the present generation might be too risky, because random citizens
might give unreasonable priority to present generations interests. There
would, in other words, be too high a risk of misuse or abuse of power if
future generations’ representatives were randomly picked from the gen-
eral public. Rather, Dobson maintains, a lobby that currently “has its
eyes firmly fixed on the future” must be identified, and the people who
constitute that lobby must be given the exclusive right of becoming can-
didates for future generations’ representatives.’® Since the environmen-
tal sustainability lobby is used to thinking about the interests of future
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generations, Dobson considers them a suitable group from which to
draw representatives of future generations. It remains unclear, however,
how we can identify the people who constitute the “environmental sus-
tainability lobby.” Dobson reluctantly notes that it is “admittedly hard
to pin down” such a lobby and the people who constitute it, but offers
no further instructions on how to practically find and select the people
invested in environmental sustainability.>*

In an interpretation of Dobson’s work, philosopher Kristian Skagen
Ekeli suggests that such a lobby may consist of people who are a mem-
ber of an environmental group or organization.>® Being such a member
seems to be a clear indication of having sincere concern for the future.
Other features have also been suggested to indicate a certain genuine
involvement in the future and the people in it. Being a parent, and thus
being genuinely concerned about the future of your children, may be
such a feature.’® Alternatively, being young may indicate a genuine
involvement in the future, for young people have to deal with a rela-
tively big part of the future themselves.>”

In the case of animal trustees, comparable features which may indi-
cate a certain genuine concern with non-human animals could be:
being a member of an animal rights or welfare group or organization
or having a track record of animal-friendly behaviour in the past, such
as having done voluntary work in an animal shelter or having (had) a
profession which is conducive to animal welfare, such as veterinarian.
The assumption then is that being prepared to invest time and energy
in improving the welfare of animals indicates a genuine concern for ani-
mals. Apart from positive indications, negative indications may also be
taken into account. The feature of being convicted of animal abuse in
the past may be taken as an indication of having disregard for animals.
Similarly, having (had) a profession which (often) involves harming
animals, such as that of animal farmer and butcher, may be reason to
be screened out as a candidate for becoming an animal representative,
for this may also indicate inattentiveness to animal welfare. Accepting
people who meet the positive quality criteria and rejecting people who
meet the negative quality criteria may contribute to preventing abuse of
power of animal representatives.
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The effectiveness of this character selection strategy based on formal
quality criteria is questionable, however. It can be questioned whether
formal quality requirements for candidate representatives would be
successful in screening out indisputably unsuitable candidates, and
thus whether they could establish sufficient protection against abuse
of power.’® Even people who check the aforementioned boxes (being a
member of an animal rights group, having been a volunteer in an ani-
mal shelter, having no track record of animal abuse, etc.) are not nec-
essarily reliable animal representatives who will not abuse their power.
Before selection criteria can constitute a reliable protection against
abuse of power, the assumptions that underlie these various selection
criteria must be proven to be valid. Assumptions such as “people with
children are more likely to think and act in a future-friendly way” have
to be checked on their validity against empirical evidence.’® The oppo-
site could be just as true: possibly, caring about future people corre-
lates with having no children at all, because overpopulation is likely to
become a big problem for future people. Empirical backup is needed
before we can count on selection criteria to screen out people with unfit
attitudes for becoming an animal representative. We cannot just assume
that, for example, veterinarians have more genuine concern for animal
welfare than farmers and that they are thus more likely to be suitable
animal representatives. Given the high risk of abuse of power, what is
needed is something close to certainty about these factors, and without
evidence on the underlying correlations, we cannot be certain that the
criteria which rely on them will select the right people for the job.

Furthermore, the effectiveness of formal quality criteria is dubitable
because even if the features mentioned are proven to generally indicate
a genuine concern for non-human animals, this is no guarantee that
every person who meets the criteria will have the required character for
becoming an animal trustee. Indications of having a suitable charac-
ter for becoming an animal trustee are nothing more than that: mere
indications. A verified correlation between feature X and a genuine con-
cern for animals can only serve to indicate a likelihood that X-people
are animal-friendly, but obviously atypical X-people also exist. In
other words, even if veterinarians are generally likely to have a genuine



154 J. Vink

concern for the welfare of non-human animals, this does not mean that
every veterinarian has this genuine concern. There may still be veteri-
narians around who could not care less about the welfare of non-human
animals, and given the advice of Popper and both Mills, we have to
institutionally prepare for precisely these atypical veterinarians trying
to become an animal trustee. If the character selection strategies are to
constitute a significant protection against abuse of power, they must be
able to screen precisely these people out as candidate representatives for
non-human animals. Since the discussed character selection criteria are
unable to do so, they do not seem, on their own, to constitute suffi-
ciently reliable protection against abuse of power.

Apart from their doubtable effectiveness in preventing abuse of power
on their own, there seem to be additional problems with introducing
character selection criteria for candidate representatives. It can be ques-
tioned whether selecting people on account of having certain features
is desirable from a more principled point of view, even if it were effec-
tive in preventing abuse of power. Kristian Skagen Ekeli has pointed
out that selection criteria are sometimes unintentionally more selective
than they seem.®’ They may not only select for the intended feature, but
unintentionally also select for certain more substantive points of view if
these views correlate with the selected feature. With regard to Dobson’s
proposal to merely select people from the environmental sustainability
lobby to become future people’s representatives, Ekeli points out that
this selection criterion might not only select for the desired characteris-
tic of caring about the future, but simultaneously and unintendedly also
for more substantive views on sow the interests of future people are best
met.%! In this case, it is likely that the selection criterion unintention-
ally selects only people who are of the opinion that future generations’
interests are best met through preserving nature for upcoming gener-
ations. This is because being a member of an environmental organiza-
tion is not only likely to correlate with having concern for the future,
but also with having the substantive view that nature must be protected
and preserved. However, it is not at all certain that preserving nature
for future people is the best way of meeting their interests. As Ekeli
points out, technological optimists might claim that it is not nature
preservation that serves the interests of future people best but investing
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in technological development.®? Technological optimists might argue
that investing in, for example, the development of genetically modified
crops is the best way of meeting future people’s interests, because they
will face great challenges in meeting their nutritional needs due to cli-
mate change and the rise of the world population. Ironically, investing
in genetic modification is something of which environmental organiza-
tions generally disapprove. Hence, if only people from environmental
organizations are eligible to become representatives of future people, the
viewpoint of technological optimists is likely to remain unheard. The
selection criterion that singles out people from environmental organi-
zations thus unintendedly makes substantive choices for preserving
nature and against technological development, while it is not at all cer-
tain which of these would serve the interests of future people best. Ekeli
points out that this constitutes a democratic problem, for by giving one
particular group with a restricted range of perspectives the exclusive
right to determine what best serves the interests of future people (or,
in our context, animals), an open public debate on these matters is
frustrated.®> Selection criteria can thus indirectly cause one particu-
lar substantive view to be granted the status of “truth,” without there
having been any proper pluralistic debate in which all different views
were heard. Since the interests of animals are not easily identified, and
since they certainly are no “truth” only knowable to veterinarians and
members of animal rights groups, the questions of what their interests
are and which policies can best serve them are best either pluralistically
debated and answered in open societal debate or answered by those
who have the most credible claim to knowing these “truths”: scientific
experts in disciplines relating to animal interests.

It must be added here that this book takes this democratic critique as
not only affecting the discussed criterion of Dobson but character selec-
tion criteria in general, because all features for which criteria can select
run the risk of having hidden correlations with substantive world views.
Ekeli himself, however, directs his critique specifically at Dobson’s crite-
rion (that selects people from the environmental sustainability lobby),
without losing faith in character selection criteria in general. Ekeli even
tries to come up with a better alternative for selecting suitable repre-
sentatives for future people. He argues for introducing “legal norms”
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which merely allow people who “in fact care for the welfare of future
people” to become a guardian (italics original).%4 In order to not under-
mine his own democratic critique on Dobson’s criterion, Ekeli argues
that these norms should be “inclusive, in the sense that they should not
place restrictions on the variety of viewpoints about what best serves the
interests and needs of posterity.”®> But how we can select people who
“care” about future people without becoming non-inclusive with regard
to substantive viewpoints is not elucidated by Ekeli. In a footnote, he
admits that “it can be complicated to specify the content of such laws in
an adequate way, and it is likely that controversies will arise. Therefore,”
Ekeli maintains, “this is a matter that should be placed in the hands
of democratically elected legislators.”é6 This, however, merely seems
to push the problem around—possibly a symptom of the fact that it
is wholly impossible to simultaneously select people who truly “care,”
without accidentally excluding more substantive views from the debate.
As a suggestion for the legislator, Ekeli proposes that “certain power-
ful organized interest groups, such as labor unions and employers’ fed-
erations” should be excluded from becoming representatives of future
people.®’ Tt is not at all clear, however, how this can be an acceptable
solution. After all, this move is likely to also (unintentionally) exclude
particular substantive views from the democratic debate.

Institutional Nudging Strategies

The second option that may improve the alignment between the behav-
iour of representatives and the interests of non-human animals is intro-
ducing institutional nudging strategies. The attention is then not focused
on selecting people of a certain character but on employing external
nudges (positive and negative institutionalized sanctions) which ought
to cause the necessary alignment. Such nudging mechanisms should
encourage representatives to promote or adopt policies that align with
the interests or preferences of the individuals they ought to represent.
The most prominent nudging mechanism in our current human
democracies are the earlier-discussed general elections. General elections
align the behaviour of representatives with the preferences and interests
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of the electorate. Being (re-)elected to a representative position (author-
ization) functions as a positive sanction for presenting good plans
or having shown good political behaviour (in the sense that it aligns
with the preferences of the constituency), and not being elected again
(accountability) functions as a negative sanction for not delivering the
wanted political behaviour (recall how Edmund Burke was sent packing
when he refused to follow the wishes of his Bristolian constituents). It
has already been pointed out, however, that non-human animals cannot
make use of this proven institutional nudging mechanism meant to pre-
vent abuse of power, since they cannot participate in general elections.

The strong nudging effect that general elections have on politicians’
behaviour—aligning it with the wishes and interests of the elector-
ate—seems to result in having to decide against popular election as a
way of selecting animal representatives and as a way of holding them
accountable. If animal representatives were elected via general elec-
tions, there would be too strong incentives for the animal representa-
tives to be responsive to the electorate consisting of only human agents,
instead of being responsive to non-human animals. Since only humans
would be able to vote for them again, it would be extremely appealing
for animal trustees to ignore all interests and values that are not directly
shared by the human electorate. Animal representation would then still
be contingent on human clemency. A general election of animal repre-
sentatives is thus likely to increase rather than decrease human-biased
political behaviour, which is obviously not conducive to sincere animal
representation.

However, there seem to be some options for relaxing some of the
anthropocentric pressure on animal representatives if they were to be
elected by the general public. Ekeli has pointed out that the pressure
on the representatives of future people to be responsive to the presently
living can be reduced if they could only serve one term, and thus would
not be eligible for re-election as either ordinary representatives or as the
representatives of future people.®® A similar construction could lift some
of the anthropocentric pressure off of animal representatives. A differ-
ent option with a similar effect is giving animal representatives life-long
appointments in that position after being elected by the general public.
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These institutional moves would make animal representatives more
independent from the human electorate. The representative is then no
longer dependent on human agents to have his term extended, which
will make him freer to act in the interests of non-human animals, even
if this runs counter to human interests.

However, lessening the anthropocentric pressure on animal trus-
tees obviously does not guarantee that they will act in the interests
of non-human animals. Moreover, as Ekeli has also pointed out with
regard to disabling the re-election of the representatives of future peo-
ple, the consequence of this would be that the (animal) trustees would
not be accountable to anyone.®” This makes these options barely a
better alternative from the perspective of preventing abuse of power.
Furthermore, these moves would only relieve some but not all of the
pressure representatives would feel to be responsive to the human elec-
torate, since they merely affect the pressure caused by the retrospective
accountability mechanism. However, in their prior authorization of an
animal representative, the electorate is also likely to choose a candidate
which they expect to serve their own interests best. The authorization
nudge is not affected by this move of making re-election impossible. So
even if the accountability mechanism were disabled, popular (s)election
of animal representatives would still bring a high risk of abuse of power
with it. It therefore seems wise to move away from the idea of popularly
elected animal representatives, otherwise it is hard to guarantee that the
animal representatives will not attach disproportionate weight to human
interests and preferences and abuse the political power that was origi-
nally meant for representing non-human animals.

Now it may seem logical that decoupling the selection of animal rep-
resentatives from popular election requires us to introduce new types
of external institutional nudges which should encourage representa-
tives to align their political choices with animals’ interests. However,
some thinkers have suggested that external institutional nudges and
their corresponding sanctions are not necessary. Kimberly K. Smith
has argued that it might be enough if political animal representatives
act according to their internalized commitments, and are merely
“accountable” to their own principles.”’ Additionally, Smith writes, we
may rely on practices of “surrogate accountability.” Smith argues that
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animal welfare organizations or animal lovers may refuse to support or
even publicly shame animal representatives who have, in their view, failed
to adequately pursue animal welfare.”! This should discourage represent-
atives from abusing their power. Smith’s option of “surrogate accoun-
tability” seems somewhat similar to what political philosopher Dennis
E Thompson (1940-) has suggested in the context of the representation
of future people. Thompson argues that it is sufficient if representatives
are merely accountable to the requirements of a role.”? The role would
“express the perspective of future citizens” (in this context, non-human
animals) and the role requirements would “in effect stand as a surrogate
for future citizens,” Thompson explains.”? The incentive to act in accord-
ance with the interests of the represented party is then as subtle as the
“conventional habit” of sticking to one’s formal role, and, as in Smith’s
proposal, the nudge that should prevent representatives from abusing
their power would not be a clear negative institutionalized sanction but
rather a more subtle “social [dis]approval.”74

A different possibility which has been proposed to better align the
political behaviour of the representative with the interests of the rep-
resented without introducing institutionalized sanctions is improving
the quality of deliberation among representatives.”> It has been sug-
gested that an improved deliberation process may allow representatives
to be better informed about the interests of their principals and thus
to improve the quality of the decisions made. In the context of the rep-
resentation of future people, Gonzédlez-Ricoy and Gosseries argue that
such extensive deliberation may also induce a “greater awareness of
long-term problems and openness to act on the interests of future gen-
erations.””¢ Something similar may be true for non-human animals, so
it may ultimately benefit the alignment between the offered representa-
tion and the interests of non-human animals.””

These discussed options which do not involve institutional sanctions
do not seem sufficient in combatting abuse of power, however. Even
though commitments to a role or personal principles and improved
deliberation may allow a better alignment to be achieved, they do not
necessarily bring this about. These options are simply too permissive to
constitute adequate mechanisms against abuse of power. Relying on rep-
resentatives commitments to a role or to internalized principles could
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only be effective in preventing abuse of power if there were institutional
big sticks to enforce this commitment. In the proposals of Smith and
Thompson, however, such institutional securities are lacking, which in
effect means that if representatives were suddenly to shed their noble
commitments, non-human animals would lose their representation and
be left out in the cold. Recalling the ominous warnings of Popper and
Mill Senior and Junior yet again, we know that non-binding commit-
ments are clearly insufficient. Betting merely on deliberative improve-
ments also seems insufficient, since this option, too, is much too
permissive.”® As Gonzdlez-Ricoy and Gosseries themselves point out:
the alleged positive effects of improved deliberation are (among other
things) dependent on whether the involved persons are sensitive to the
weight of rational argument.”? Furthermore, a sincere deliberation pro-
cess also requires the participants to put aside self-interests.®? Since it
cannot be assured that people who are impervious to rational arguments
or who are unable to put their self-interest aside will try to become ani-
mal representatives, improving deliberation can, on its own, not con-
stitute sufficient protection against abuse of power. Furthermore, even
if only people receptive to rational argument and able to put aside
their self-interest were to present themselves as candidate represent-
atives, deliberative mechanisms would still be insufficient in attaining
the required alignment. Robert Garner has pointed out that more thor-
ough deliberation obviously offers no guarantees with regard to substan-
tive outcomes.?! In other words, even if animal representatives were to
deliberate in the most ideal circumstances, this would not automatically
guarantee an outcome that would align with animals” interests.

A different option to improve this alignment, which does involve
institutional sanctions, is to replace the accountability that a repre-
sentative normally has to the electorate with accountability to a com-
mission or some other organ. Animal representatives would then be
answerable to a different organ and have to account for their political
choices and behaviour before this organ. Such an organ may be author-
ized to correct the representative or even dismiss him from his pro-
fessional duty if he has acted in a way that can hardly be perceived as
representing non-human animals (this review can be either proce-
dural or substantive). Through this method of negative institutional
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sanctioning, representatives can be “nudged into” aligning their politi-
cal choices with the interests of non-human animals. In order for it to
be a better alternative to accountability through general elections and
for it to truly bring about the necessary level of alignment, it seems
logical that the reviewing organ is composed of people who are truly
invested in the objective interests of non-human animals. This seems to
compel us to opt for selection criteria yet again, in order to rule out
that strategic candidates will seize the positions to which representatives
will be accountable. We have seen, however, that selection criteria give
rise to numerous other problems, while at the same time failing to truly
screen out unfit people. Therefore, it seems virtually impossible to estab-
lish new review organs of which the members are guaranteed genuinely
involved. There seems to be one other option, however.

Possibly, animal representatives could be made accountable to courts.
Courts are arguably in the right position to check animal representa-
tives on the representation they have offered, for judges are institution-
ally bound to (objective) legal principles, and they must rule without
bias. In order to enable judicial review of animal representatives, there
would have to be a legal instruction for animal representatives, compli-
ance with which the courts can check. The permissibility of this legal
basis would determine how substantive the courts’ review would be.
Somewhat simplified, there seem to be two alternatives. The first option
is that the legal mandate for animal representatives is quite strict and
thus not very permissive. They will be bound by a set of specific legal
instructions on how to fulfil their role. In this case, it suffices if courts
are offered relatively small reviewing powers which authorize them to
only marginally check whether representatives have complied with
these specific instructions. The second option is that the legal man-
date for animal representatives is looser and thus quite permissive. They
are then not bound by a set of specific instructions but merely by one
general instruction, for example one which instructs them to “repre-
sent non-human animals.” In this case, courts need relatively extensive
reviewing powers which should authorize them to substantively check
whether the political behaviour of animal representatives could reasona-
bly be interpreted as having “represented non-human animals.”
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Both options seem to have serious problems, however. With regard to
the first option, Ekeli has pointed out in the context of the representa-
tion of future people that it is as good as impossible to formulate ade-
quate instructions and that, more fundamentally, it is also in principle
undesirable to tie representatives to a set of highly restrictive rules.?
Both objections also seem valid in the context of non-human animal
representation. The unpredictability of future social circumstances and
the complexity of animals’ (mutually contradicting) interests makes it
virtually impossible to formulate adequate detailed instructions for ani-
mal representatives in advance. Moreover, even if this were possible,
the question of who would be the designated person or group of per-
sons to determine what is generally in the best interests of animals, and
thus who would formulate these instructions, still remains unanswered.
This person or group of persons would have to be a legitimate source,
and it would, again, need to be established that they have no ulterior
motives but to serve the objective interests of non-human animals. It
seems that the legislative branch would be the only legitimate body to
produce such instructions, but given the anthropocentric nudges which
work on legislators, it would be unlikely that the instructions they pro-
duce would treat animal interests with the needed objectivity. In short,
it thus seems not only impossible and undesirable to formulate a set of
strict and adequate instructions for animal representatives; it also merely
pushes the problem around because it requires that a new, reliable
source for formulating these instructions is found.

The second option, in which representatives are not bound by a set
of strict instructions but by one general instruction, is problematic in
the light of the separation of powers. In this institutional constellation,
courts would need to substantively check whether politicians have suf-
ficiently and reasonably pursued the interests of non-human animals in
their political behaviour. Such review would inevitably drag courts into
a political swamp of normative values, ideological preferences, political
choices, political style, and political trade-offs, from which a court can
impossibly distil any objective and legal “truths.” In order to adequately
determine whether an animal representative has sufficiently pursued
the interests of animals, a court would have to undertake a substantive
political examination and engage in highly political debates, things from
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which courts should stay well away—if not for the separation of pow-
ers, then certainly for the sake of maintaining an objective stature and
reputation of independence. Additionally, this option, too, would not
be a true solution, but would also merely push the problem around. In
this case, the same problem we have encountered before comes back to
haunt us again: what precisely are the interests of animals in a certain
situation, and who is the designated party to establish this? In order to
determine whether animal representatives have sufficiently pursued ani-
mals’ interests in their political behaviour, courts need to know what
their interests were. A court, however, has no special claim to knowledge
in this area. It may be suggested that a court may consult experts on
such matters, but this again would be tricky, since then experts would
become indirectly responsible for deciding highly political matters. The
(political) objectivity of these experts, however, is not necessarily guar-
anteed.®’ In short, the second option of binding animal representa-
tives to a fairly permissive legal mandate must also be rejected on the
grounds that it would require a form of political review by courts that is
undesirable in light of the separation of powers and that it would again
only push around the problem of finding a legitimate and objective
source for determining animals’ true interests.

Several strategies to mitigate the risk of abuse of power by animal
representatives have been discussed, and although, of course, not all
conceivable possibilities were integrally investigated, the provisional
findings should alarm us. The most viable options for minimizing the
risk of abuse of power have been explored, but none so far seems suffi-
cient to establish an institutional constellation in which ill-intentioned,
incompetent, or corruptible trustees can be prevented from doing
damage to animal interests. Some of the examined character selec-
tion strategies and institutional nudging strategies have the potential
of encouraging animal trustees to be more animal-friendly, but none
can guarantee that animal trustees would be unable to make “mischie-
vous use” of their power and use their position to seriously damage the
interests of non-human animals. The fact that non-human animals are
not political agents plays a crucial role in this, because it means that
they themselves—the only ones who indisputably have their inter-
ests at heart—cannot play the reviewing role which is so essential to
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counteracting abuse of power. It seems that we have not yet found a
way to institutionally rule out that animal trustees can abuse their
power at the expense of non-human animals.

4.1.4 Distribution of Political Power

A yet different challenge for political animal enfranchisement is deter-
mining how political power ought to be distributed among human
representatives on the one hand and animal trustees on the other. If
animal trustees were to be introduced in the institutional constellations
of liberal democracies, how much political power ought to be assigned
to them? Or, more accurately, how much political power ought to be
transferred from human representatives to non-human animal trustees?
It seems that animal trustees can only be given political power by taking
it away elsewhere. Assigning powers to animal trustees is thus essentially
a matter of transferring political power from human representatives to
animal trustees. Determining how much political power will need to
be transferred appears to be quite a challenge, because on the one hand
animal trustees will need sufficient power in order to be able to make
a political fist for non-human animals, but on the other hand, animal
trustees must not become so powerful that they can paralyze the rep-
resentation of human citizens and nullify the valuable intellectual input
of human representatives. Determining the right amount of political
power to be transferred to animal trustees will be one of the funda-
mental challenges of enfranchising non-human animals in the political
institutions.

In the context of this challenge, two objectives seem to be at play,
neither of which must be jeopardized. The first is the objective of
achieving a political consideration of animals’ interests that is not con-
tingent but institutionally secured. This objective seems to require that
substantial political powers are available for animal trustees in order for
them to not be politically nullified by human representatives. If human
representatives have so much power that they can, in practice, negate
the political input of animal trustees, then the consideration of non-
human animal interests would not be institutionally safeguarded. Such
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a situation is undesirable in light of the non-contingency requirement,
and thus has to be prevented. Animal trustees need sufficient political
power in order to be able to politically combat institutions that repre-
sent humans, thereby putting actual flesh to the bones of the consider-
ation right of animals. In general, the stronger and more powerful the
institutions that represent animals will be, the smaller the chance that
animal interests will be unjustly disregarded.

The second objective that must not be jeopardized is continuing
respect for the political input of human citizens. Even though it is
important that non-human animal consideration is not wholly contin-
gent in a democracy, it is also not desirable to give animal trustees such
strong political powers that the democratic process no longer gives due
consideration to human interests and preferences. The intent of inject-
ing animal interests into the democratic institutions is to enable a fair
political weighing of all interests, and this not only implies the absence
of institutionalized discrimination against non-human animals, but
also the absence of institutionalized discrimination against humans. We
must thus be careful not to sacrifice humans’ political input for the sake
of establishing non-human animal representation.

Now that the two objectives at play are defined, the difficulty of find-
ing a balance between the political powers of human representatives on
the one hand and animal trustees on the other becomes clear. It was
pointed out that assigning political power to animal trustees necessarily
comes at the expense of the political strength of institutions that rep-
resent humans, for political power is taken away from them. Assigning
animal trustees substantial political powers in order to secure a
non-contingent consideration of animals’ interests may thus, in theory,
lead to a situation where human preferences or interests will be unjustly
neglected, because the institutions defending them are weakened and
may not have enough power left to defend their cause. The theoretical
challenge at hand is thus to find a balance between, on the one hand,
the power granted to the political bodies responsible for representing
humans, and on the other hand, the power granted to the political bod-
ies responsible for representing non-human animals, while also respect-
ing both groups” democratic right to be non-contingently represented.
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One likely objection must be addressed at this point. It may be
argued that the risk of humans becoming politically victimized by the
introduction of powerful animal representatives is, in practice, not
really a risk at all. It may be argued that it is extremely unlikely that
animal trustees, who are humans, after all, will become so passionate
about politically defending non-human animals that they will disregard
human interests and preferences in the process. This seems to be merely
a theoretical, not an actual risk, critics may argue. After all, it has been
pointed out that it will be hard to find and select animal trustees who
will genuinely act in the interests of animals. This makes it unlikely that
they, as humans, will choose to side with non-human animals instead
of humans if it comes down to it. How is this objection to be appreci-
ated? Even though there is some truth in this objection in the sense that
this risk indeed would probably be quite small, it would not be wise to
make no institutional efforts to mitigate this small risk—which is a risk,
after all. The fact that it may be hard to find and select sincerely ded-
icated animal trustees does not automatically mean that no such peo-
ple will become animal trustees. It is still possible that a person who is
highly passionate about animal welfare will become an animal trustee
and that he will, if the possibility presents itself, ruthlessly disregard any
human interest or preference which stands in the way of pursuing the
best for non-human animals. Yet again, we must recall the advice of the
Mills and Popper that institutions ought to prepare for extremes, thus
also for animal trustees who lack regard for humans.

In order to be able to determine an acceptable amount of politi-
cal power for animal trustees that can secure both objectives, we must
first know how we can determine “an amount” of political power
in general. This is, however, not easy at all. Political power is an elu-
sive phenomenon which cannot be exactly expressed in numbers. The
amount of political power that an institution has is always determined
by a number of factors, among which the interacting powers of other
institutions. There seem to be two factors, however, which clearly
have great influence on the amount of political power that an institu-
tion has in general: its competences (expressed in legal mandates), and
its size (such as the amount of seats for representatives). The amount
of political power of an institution is, in that sense, comparable to the
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power of a horse-drawn carriage. The total amount of power is primar-
ily determined by what the individual horses can do (the competences of
the horses) and by the total number of horses pulling the car (in other
words, the size of the group of horses).

With regard to the first factor, concerning competences, it seems
clear that an institution has more political power the more competences
it has and the broader these competences are. When considering ani-
mal trustees, assigning them the competence to veto acts of parliament
would certainly make them more powerful than assigning them the
competence to merely advise the parliament. The second factor, the size
of the group of animal trustees, is similarly determinate for how pow-
erful it is. Suppose that some number of animal trustees were to gain
seats in parliament and that these trustees would have the exact same
competences as other members of parliament. In that case, the number
of animal trustees (the size of the institution that represents animals, in
other words) would clearly determine how powerful they would be. The
more parliamentary seats for animal trustees, the more political power
animal trustees would have. In looking for a defensible distribution of
political power between human representatives and animal trustees, we
must thus keep in mind that these two factors, competences and size, are
the ones we can modify in order to bring about a larger change in the
total amount of political power of animal trustees.

The Competences of Institutions That Represent Animals

Let us first consider looking for an appropriate amount of political
power for animal trustees by exploring different competences. Suppose
that we were considering introducing an extra-parliamentarian body as
a way of constitutionally realizing the right of non-human animals to
be politically considered. For convenience’ sake, let us call this body an
“animal committee,” but this can, in principle, be any political body
constituted of animal trustees. Further suppose that the human parlia-
ment stays the way it is: representing humans only. This animal com-
mittee would be added to and embedded in the institutional structures
in order to take institutional notice of animal interests. The question
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that immediately presents itself, and that is directly related to the theo-
retical issue discussed here, is: what competences ought such an animal
committee have?

The first objective, that the political consideration of animals’ inter-
ests must not be contingent, seems to require that the animal commit-
tee has substantial powers. From this perspective, the animal committee
will need the power to overrule (amend or even invalidate) any act of
parliament, and possibly executive decisions too, if the committee con-
siders the act or decision to unwarrantedly violate non-human ani-
mals interests. The committee would, in other words, need veto power
(a competence) over initial political decisions in order to be able to
ensure that non-human animals’ interests are non-contingently con-
sidered.®* Under the condition that the animal trustees would indeed
politically act in accordance with the interests of non-human animals,
the animal committee would simply strike down any act of parlia-
ment or executive decision that unwarrantedly violated the interests
of non-human animals. An animal commission with veto power thus
seems appealing as an option for politically institutionalizing the con-
sideration right of animals from the perspective of the non-contingency
requirement.

Assigning an animal committee veto power may, however, lead to a
situation in which human interests and preferences are disproportion-
ally discredited, since political issues will only be approached from the
perspective of non-human animals in the final instance. The second
objective, which is to protect human democratic rights as well, thus is
jeopardized if an animal committee is assigned veto power (especially
if animal trustees are not popularly elected, as was considered prefera-
ble from the perspective of preventing abuse of power). There would be
no guarantee that an animal committee with veto powers would give
due regard to human interests and preferences. Since, by definition, a
veto committee has the last word, there would also be no option for
the human parliament to make corrections in this regard. In principle,
the competences of the animal committee could allow the committee
to interfere every time an act of parliament is issued that has even the
remotest relation to animal interests. Furthermore, the animal com-
mittee would be allowed to strike down acts of parliament that even
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minimally infringe on the interests of non-human animals, even if,
objectively speaking, this infringement were justified. In short, it seems
like the second objective of respecting the democratic rights of humans
is incompatible with assigning a hypothetical animal committee veto
competences. The two objectives at play seem to be pulling in oppo-
site directions when it comes to determining the amount of power that
must be assigned to animal trustees through adjusting competences.

It may still be possible to find a middle ground, however. It is possi-
ble to limit the political mandate of the animal committee somewhat
by making its veto power conditional on meeting some substantive
criteria.®> We can imagine, for example, that the law would formulate
specific conditions under which acts of parliament may be amended
or invalidated by the animal committee. The competence of the com-
mittee to overrule acts of parliament could be conditional, for exam-
ple, on fundamental non-human animal interests being truly in danger.
The law could determine that the animal committee would be merely
authorized to overrule an act of parliament if, for example, this act were
to “demonstrably affect the fundamental interests of non-human ani-
mals.” A different option is that the law could dictate that the animal
committee may only overrule an act of parliament if the “anticipated
effects” of that act on animal welfare were “severe.”

Obviously, there are many more options of making the competences
of the animal committee conditional, but these need not be exhaustively
assessed. This is not necessary because it seems that the general effec-
tivity of the method of limiting the powers of the animal committee
by making its competences conditional can be questioned. Even though
this method may seem, in theory, an attractive option, it is hard to
see how it could be effective in practice. The crucial question is who
ought to determine whether an act of parliament “demonstrably affects”
non-human animal interests, or whether the “anticipated effects” of an
act of parliament on animal welfare are “severe.” Yet again, we are con-
fronted with the problem that no legitimized person or group of per-
sons can be trusted to genuinely, objectively, and incorruptibly review
these matters. Both the human parliament and the animal committee
would be stakeholders in deciding these matters, and they both are not
objective enough to review whether the conditions that trigger the veto
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power of the animal committee are met. The human parliament obvi-
ously has a strong incentive to block the overruling powers of the ani-
mal committee, and the animal committee has an obvious incentive to
rule in favour of its own veto rights. Judicial review might be thought
to be a solution here. Courts, after all, may be trusted to be objective in
this regard. However, the matters at hand are yet again highly politically
sensitive, and the legal basis necessarily imprecise, which means that, in
this context, too, judicial review would be undesirable from the perspec-
tive of the separation of powers and from the perspective of maintaining
the impartial and objective reputation of the judiciary in general.

It seems that finding a balance between the powers of human rep-
resentatives and animal trustees by adjusting the competences of the
animal trustees is difficult, if not impossible. The signalled risk that
human interests and preferences will be institutionally disregarded if the
animal committee gains substantial competences are not typical to the
discussed animal committee but inherent to assigning significant com-
petences to any group of animal trustees as such. This risk is thus likely
to reappear in every other institutional design in which animal repre-
sentatives are assigned a substantial amount of political power by way of
giving them broad competences. As a consequence, we might consider
equalizing their competences with those of human representatives, and
continue our search for the right amount of political power that ought
to be transferred to the group of animal trustees by way of altering the
other factor instead: their size. Possibly, we can come closer to finding
an equilibrium of political powers if we take a closer look at the dimen-
sion of the group of animal trustees.

The Size of Institutions That Represent Animals

When contemplating on what the right size of a group of animal trus-
tees could be, one well-established method of distributing political
power immediately presents itself: equal distribution of political power,
which would effectively mean that one human citizen would weigh as
much as one sentient non-human animal citizen. Would it be desira-
ble to install a number of animal trustees proportional to the number
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of sentient non-human animals in a certain state? Could we, in other
words, extend the principle of equal representation beyond humans
and include non-human animals in this principle as well? There seem
to be some problems with uncritically applying the principle of equal
representation in the context of interspecies democracy. Some of these
problems are quite similar to the objections that have been voiced
against an equal representation of future people.3

The first objection against a proportional distribution of political
power among animal trustees and human representatives based on the
volume of their principals and constituents, is that it seems impossible
to practically realize. In the context of future people representation, it
has been pointed out by Gregory S. Kavka and Virginia Warren that it
is impossible to know how many future people will exist.®” Something
similar is true with regard to non-human animals: it is virtually impos-
sible to determine how many sentient non-human animals reside on
the territory of a particular state. This seems to obstruct the practical
realization of equal interspecies representation, for which the number of
non-human animal citizens must be known. Accepting a dynamic citi-
zenship of non-human animals, which has been proposed earlier in this
book, would further complicate the matter. In this context, dynamic
animal citizenship would mean that sentient animals would have to be
politically represented the moment they enter the territory of the state.
Hence, the number of sentient animals will not only be impossible to
determine, but also always in flux due to animals continuously cross-
ing the borders. Consequently, the fixed number of animal trustees in
representational institutions can never be precisely proportional to the
unknown and fluctuating number of sentient animals with a considera-
tion right.

It seems possible, however, to accept this as a fact and work around
these practical difficulties by making an estimation of the number
of sentient animals on the territory of a state instead.®® Making the
number of animal trustees proportional to the estimated number of
non-human animals with a consideration right seems an imperfect but
practically viable option. However, other objections would still plead
against accepting equal representation in an interspecies context. Kavka
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and Warren have illustrated that making the representation of future
people proportional to their estimated number would lead to a situation
in which the representatives of future people would vastly outnumber
current representatives.®” Something similar would, again, be true in
the context of non-human animal representation. If we were to make
the number of animal trustees proportional to the estimated number
of sentient non-human animals residing in a state, only a small num-
ber of representative positions would be left for human representatives.
This would make their political power virtually negligible, which seems
instinctively objectionable. For Kavka and Warren, the prospect of such
an imbalance in political power is enough reason to reject an equal
representation of future people.” It seems, however, that a convincing
additional argument must be given before we can definitely reject a pro-
portional distribution of power among non-human animal trustees and
human representatives. If equal representation is in principle justified,
we seem to have to accept the consequences of applying it in practice
too, even if these consequences were to initially feel objectionable.

There is, however, a good principled case to make against equal dis-
tribution of power in the interspecies democracy. Equal representation
as a matter of principle does not seem easily justifiable in an interspe-
cies context, because this would deny the objective surplus value that
political agency has over political patiency. The underlying presump-
tion of equal representation is that all individuals with a right to polit-
ical representation have something close to an equally valuable input
to politics. That is to say, it is assumed that one person’s interests and
preferences are not more valuable than another’s. A democracy typi-
cally accepts that all votes, through which interests and preferences are
politically defended, count equally. It would be inadequate, however, to
presume that non-human animals have just as much to offer, politically,
as human political agents—which is not the same as saying that their
interests are of less value, which is not the case. We must recognize that
when it comes to the political input of humans and non-human ani-
mals, there is a relevant difference which would make it unreasonable
to stick with the assumption that both are equally valuable. The input
of human agents in politics is richer and objectively more valuable,
for they bring in not only their interests, but also considered political
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preferences and opinions, long-term visions about the general path of
politics, and generally the capabilities to keep a state and a government
up and running. These considered political opinions and capacities that
only political agents possess are indispensable for operating and main-
taining a political system. Non-human animals, like children, have no
such political ideas and competences. Their “input” consists of interests
only, and they only need representation for defending their interests on
an equal level with those of humans. Were we to assign political posi-
tions to animal trustees in proportion to the number of non-human
animals, this would be a denial of the objective surplus value of the
political capabilities and reflected political preferences of human agents.
Therefore, it seems that uncritically adopting the principle of equal rep-
resentation in an interspecies democracy is unwise.

A different problem concerns the legitimacy gap that would arise if
the principle of equal representation were accepted in an interspecies
context. If human and non-human animals were proportionally repre-
sented, animal trustees would not only have a proportional say on mat-
ters that relate to the welfare of individuals, which would be justified,
but also on matters which do not directly concern the welfare of indi-
viduals. Animal trustees would have proportional influence on more
complicated and abstract matters which require advanced and sophis-
ticated consideration, such as matters relating to the constitutional
structures of the state. Animal trustees would, in other words, have the
political power to co-decide these matters which do not directly relate
to animal interests. Importantly, however, animal trustees would not be
democratically legitimized for co-deciding these matters, because their
principals, non-human animals, typically have no political ideas or ideo-
logical preferences about the constitutional structures of the state which
their trustees can represent. This would thus create a situation in which
animal trustees would have substantial power to decide matters relating
to the general path and future of liberal democratic institutions, while
lacking guidance from their principals, and thus legitimacy on these
matters. Creating such a legitimacy gap by introducing equal inter-
species representation is highly undesirable from a democratic point
of view (about which more in the next subsection), which is another
principled reason for rejecting equal interspecies representation. In an
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attempt to circumvent this legitimacy gap, one may argue that we could
opt for making the competences of animal trustees conditional to the
circumstance of relating to welfare issues. However, we have just estab-
lished that conditional competences such as these, although attractive in
theory, are hardly practicable because they confront us with the problem
that no legitimized person or group of persons can be trusted to genu-
inely, objectively, and incorruptibly review whether the condition that
triggers the powers of the animal trustees is fulfilled.

If we agree that human agents may be assigned more than propor-
tional political powers on account of their surplus capacities which
define their political agency, it seems that we must let go of the 1:1
ratio in political power distribution and find a new ratio. It is quite a
challenge to find a new ratio that could be normatively defensible, how-
ever. One option of distributing power could be to choose a percent-
age and assign animal trustees that percentage of seats in parliament. In
the context of the enfranchisement of future people, Kristian Skagen
Ekeli has proposed that we assign the representatives of future people
five percent of political power, expressed in parliamentary seats.”! Could
something similar be an option in the context of non-human animal
enfranchisement?

There are some problems with picking a random percentage such
as five percent for determining how many parliamentary seats will
be assigned to animal trustees.”” The first and most obvious problem
is its arbitrariness. In the context of the representation of future peo-
ple, Ekeli all to easily skips the fundamental question of how a num-
ber such as five percent can be justified. To Ekeli, the exact amount of
political power to be transferred to the representatives of future people
(in other words, the percentage) is not what is important; the fact that
future people are represented at all is what matters. From the perspec-
tive of deliberative democracy, Ekeli values that the representatives of
future people are able to make available “relevant proposals, informa-
tion, and arguments” concerning the interests of future people in par-
liament, and he considers the number of representatives who ought to
do this of secondary importance.”® However, secondary importance
or not, the choice of a certain percentage is a fundamental choice that
must be accounted for in a normative sense. This percentage directly
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influences the total amount of political power for animal trustees, and
this thus ought not to be an arbitrary number. Picking a random num-
ber for determining the ratio of power distribution without underpin-
ning it with arguments seriously underestimates the fundamentality of
this choice. Why would five percent of political influence be the right
amount and not the tenfold of that: fifty percent? As long as such a fun-
damental question remains unanswered, adopting a five percent policy,
or any other arbitrary number, seems normatively hard to defend.

The second problem with picking a random percentage is that it
cannot be regarded as a serious solution to the challenge of finding the
right balance in the political powers of human representatives and ani-
mal trustees. It seems that no one percentage can secure the two previ-
ously discussed objectives. If animal trustees were to have little power,
expressed in a small percentage of seats (such as five percent), then it
could not be assured that non-human animals’ interests would be given
due consideration. To Ekeli, this is not a problem, since for him it is
sufficient if the interests of future people are merely voiced in parliament
(which can be achieved by even one representative), not necessarily duly
considered.?® In our context, however, non-contingency of non-human
animal consideration is one of the key requirements for animal enfran-
chisement, and the legitimacy criterion requires an institutional setting
that could reasonably be interpreted as reflecting the political equality of
every member of the demos. Consequently, very little power for animal
trustees, such as five percent of parliamentary seats, would be norma-
tively deficient. On the other hand, if animal trustees had a larger per-
centage of seats, say sixty or eighty percent, then the other objective of
respecting humans’ interests and preferences would be in danger, which
is also undesirable. Not even a middle ground, such as a fifty-fifty ratio
of seats distribution would solve matters here, because it would still be
an arbitrary division, and the previously noted objection that animal
trustees would not be legitimized to decide matters beyond the welfare
of individuals would still stand.

The foregoing illustrates that it is very difficult to come up with a dis-
tribution of political power between human representatives on the one
hand and animal trustees on the other that is normatively defensible
and practically realizable. It seems clear that we cannot compromise on
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any of the pursued objectives which, in short, prescribe respecting both
humans’ and non-human animals’ democratic rights. Furthermore,
we have seen that we must be careful not to create a legitimacy gap by
assigning animal trustees political powers over issues on which the inter-
ests of non-human animals offers them no guidance.

Modifying the competences of animal trustees or the size of the insti-
tution comprised of animal trustees cannot solve the issue here, because
the objectives pursued seem mutually exclusive. The more we restrict
the political power of animal trustees (in competences or size), the more
the animal institution becomes a toothless tiger and the more we move
into the direction of compromising on non-contingency and interspe-
cies legitimacy requirements. Inversely, the more extensive the politi-
cal powers of animal trustees (in competences or size), the greater the
compromise on humans’ preferences and interests, and the greater the
legitimacy gap. Pushing around political power between human repre-
sentatives and animal trustees is not likely to lead to a solution here.
Any conceivable distribution of political power will not only necessarily
be arbitrary, but it will most likely also compromise on one of the pur-
sued objectives and thus be normatively deficient.

4.1.5 Democratic Costs

It has been suggested in previous subsections that, from the perspec-
tive of preventing abuse of power, the political enfranchisement of
non-human animals would require the shifting of some political power
from human representatives to animal trustees who are not popularly
elected. Apart from the problems with this manoeuvre that have already
been discussed (removing popular election is still insufhicient in combat-
ting abuse of power, and it cannot be determined how much political
power ought to be transferred to animal trustees), there may be some
additional, yet undiscussed reservations about transferring political
power to unelected animal trustees. These various reservations concern
the acceptability of this manoeuvre from a democratic point of view,
and may thus be summarized as concerns about the democratic costs of
enfranchising non-human animals. Controlling these democratic costs
is the next challenge of politically enfranchising non-human animals.
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Concerns about how democratic the investigated political enfran-
chisement of non-human animals is must be taken seriously. Three pos-
sible democratic problems with enfranchising non-human animals can
be identified. The first democratic objection against the enfranchise-
ment of non-human animals is that transferring political power from
human representatives to animal representatives as such is problematic.
The second objection considers assigning animal trustees political power
to (co-)decide matters which are nor related to animal interests problem-
atic. The third objection considers assigning political power to animal
trustees who are not popularly elected to be a democratic problem. These
objections and whether they are convincing will now be discussed.

Assigning Animal Trustees Political Powers as Such

The main reason for considering the political enfranchisement of sen-
tient non-human animals was democratic in nature. From this perspec-
tive, the first concern, that assigning political power to animal trustees
is per se democratically illegitimate, seems alienating. The objection
here is that such a transfer of political power is, in and of itself, undem-
ocratic—irrespective of whether animal trustees are elected by the
human public or not and irrespective of the competences they will
have. Animal trustees simply ought not to gain political power from this
point of view.

This objection seems quite crude and misplaced if we recall the rea-
son for assigning non-human animals passive democratic rights in the
first place. We have seen that a consistent application of classic demo-
cratic principles leads to the conclusion that some non-human animals
are also part of the demos and that this has consequences for our under-
standing of democratic legitimacy. Democratic legitimacy in its least
demanding form (procedural legitimacy) requires having basic demo-
cratic institutions and procedures in place that are consistent with the
political equality of every member of the demos. The current institu-
tional structures of liberal democracies raise serious legitimacy concerns,
because we have seen that they are unwarrantedly anthropocentric.
From this perspective, giving animal representatives a role in the dem-
ocratic process as such seems not to decrease democratic legitimacy but
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rather increase it. Animal trustees could offer the non-human part of
the demos the political representation that they have a principled right
to, but that is currently lacking.

The objection that introducing animal trustees is illegitimate per se
can only be persuasive if we stick with the anthropocentric democratic
paradigm and conflate democratic legitimacy with human voting. In
other words: it is only in the paradigm of the old anthropocentric idea
of democratic legitimacy that the insertion of animal representation as
such can be perceived as decreasing democratic legitimacy. In this old
paradigm, reflecting the political equality of the demos is mistakenly
equated with respecting only the wills of human agents. “Universal
suffrage,” which in practice means distributing political power merely
among human agents, is then taken to be a sufhicient means of institu-
tionalizing political equality and thus considered democratically legit-
imate. However, merely respecting the explicated wills of people by
means of elections is inherently discriminatory, for it ignores the fact
that there are also individuals in the demos who are of political con-
cern but who cannot engage in the complex activity of voting. Since
political non-agents can also have relevant interests deserving of demo-
cratic respect, the “popular vote” can no longer be a synonym for demo-
cratic legitimacy, because only human agents are able to vote. Applying
this old idea of democratic legitimacy in this context by claiming that
injecting animal trustees is by definition undemocratic would be highly
inconsistent. In interspecies liberal democracy, such an old and anthro-
pocentric idea of what democratic legitimacy entails must make way for
one that is more consistent with modern understandings of animals. In
fact, the interspecies notion of democratic legitimacy seems to prescribe
rather than resist transferring some political power from human repre-
sentatives to animal representatives.

Assigning Animal Trustees Political Powers Unrelated
to Animal Interests

Shifting political power from politicians who represent humans
to politicians who represent other animals thus need not consti-
tute a democratic problem as such. In fact, the opposite seems true.
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However, the second democratic concern with regard to enfranchis-
ing animals is not directed at enfranchising them as such but prob-
lematizes the hypothetical option of assigning animal trustees political
powers that go beyond deciding matters which are related to animal
interests. This concern was already briefly voiced in the previous sub-
section about the proper distribution of political power, and it seems
an appropriate concern.

That there is not by definition a democratic problem with adopt-
ing animal trustees in the institutional structures of liberal democratic
states does not mean that everything is permitted. What follows from a
modern interspecies interpretation of democratic legitimacy is that there
must be some non-contingent institutional reckoning of non-human
animals’ interests, possibly through installing animal trustees. These
trustees, however, would only have legitimacy insofar as they utilize
their power to defend non-human animals’ interests. They would be
appointed and legitimized to execute precisely that task and for noth-
ing more than that. Since their principals, non-human animals, can-
not offer them guidance on anything beyond matters relating to their
interests, animal trustees would not be legitimized to use their political
powers for matters which go beyond animal interests. They would, for
example, not be legitimized to decide matters such as whether a country
should adopt binding referenda, whether the retirement age should be
raised, or whether taxes should be heightened, because these matters do
not directly affect the interests of non-human animals, and the trustees’
opinions on these matters are thus not legitimized, nor more valuable
than those of other human agents. If animal trustees had the possibility
to co-decide these matters, a legitimacy gap would appear. They would
have substantial influence on complicated and abstract matters which
require advanced consideration but for which they are not democrati-
cally legitimized. They are merely legitimized for doing what the “equal-
ity of every member of the demos” requires, and since non-human
animals are merely equal to human agents in that they have interests
to be defended, the legitimate mandate for animal trustees merely con-
cerns defending these interests, not personal political preferences unre-
lated to animal interests.
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Assigning Unelected Animal Trustees Political Powers

The third democratic concern with regard to politically enfranchising
animals problematizes the proposed choice of decoupling the selection
of animal trustees from popular election. This implies a loss of popu-
lar control over the government, which may constitute a democratic
problem.

Let us first recall what the reasons were for decoupling the selec-
tion of animal trustees from popular election. First of all, it was argued
that the mere existence of animal representatives should not be fully
dependent on whether the human electorate feels enough urgency to
elect them, because this would be a violation of the non-contingency
requirement. One could argue, however, that we could ensure a safe,
non-contingent institutional position for animal trustees but still select
them by way of general elections. There was, however, a more important
reason why this option ought to be rejected. The main reason to reject
election of animal trustees by the general public was that authorization
by the human electorate would incite animal trustees to make anthro-
pocentric political choices. Their election would likely frustrate the
alignment of animal trustees’ political behaviour with the actual inter-
ests of non-human animals and thus encourage abuse of power. It was
primarily for this reason that decoupling elections from the selection of
animal trustees was considered essential.

Disconnecting the selection of animal trustees from general elections
seems to cause a new problem, however: it also weakens societal con-
trol over governance. Political power would be transferred from elected
human representatives to non-elected animal representatives: represent-
atives over which society has no control. This would mean that some
amount of political power would be placed outside of popular control.
Both the selection and the functioning of animal trustees would then
no longer be subject to public scrutiny. This transfer of political power
thus diminishes popular control over the state and its institutions, gov-
ernance, and policy.

Weakening society’s grip on the state is almost always a bad idea.
Popular control, in the sense that society has a controlling influence
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over the specific doings and the general direction of the state and its
institutions, is one of the most important aspects of a liberal democ-
racy. One of the benefits of popular control is that it helps to align
governance with the wishes of the electorate, but this benefit can be
relativized in the interspecies context, because we have seen that it
merely aligns governance with the wishes of human political agents, not
the complete interspecies demos. However, alignment is not the most
important function of popular control. More importantly, by means
of popular control, society is able to keep in check the well-known
tendency of governments to extend their own powers, suffocate soci-
ety, invade people’s private lives, trample on people’s rights, and ulti-
mately clamp down on society as a whole and become totalitarian. It
is, in that sense, apt to say that either the people control the govern-
ment, or the government will control the people. Precisely to prevent
the latter, in other words to protect individual rights and maintain a
limited government instead, popular control is a jewel to be guarded
with the utmost seriousness. The liberalness and limitedness of a gov-
ernment can only be preserved if society guards its own limits, which
must be institutionally facilitated through enabling popular control of
governance. Furthermore, popular control enables society to not only
criticize government, but also to immediately redirect it in case it derails
(self-correction) and to remedy any detected problem, which is essen-
tial to democracies.” Through self-correction, popular control thus also
enables society to improve governance in the long term.”

In short, popular control is an essential precondition for the long-term
stability and success of liberal democracies. A democracy with failing
popular control is in danger of degradation. Electoral appointment of
government officials is the primary instrument to bring about popular
control, and thus shifting political power from elected officials to une-
lected animal trustees would put a section of political power beyond
popular control. It would institutionally block off popular control in
proportion to the amount of power that will be transferred to unelected
animal trustees. In the light of the foregoing, such a loss of popular con-
trol seems worrying, and ought to be prevented.
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In sum, not all democratic objections against transferring political
power to animal trustees are convincing. Transferring political power
to animal trustees could not be rejected on the mere ground that this
transfer, as such, would be democratically illegitimate. There is reason,
however, to be wary of transferring political power to animal trustees if
they are not popularly elected and/or if these powers include the power
to decide matters not related to the interests of non-human animals. In
these cases, introducing animal trustees might do more harm to liberal
democracies than can be made up for by improving interspecies demo-
cratic legitimacy.

4.1.6 Conflicting Interests

A different problem that needs to be addressed and that poses a chal-
lenge to politically enfranchising non-human animals is that the
interests of non-human animals that trustees ought to bring into the
democratic process are not homogeneous.”” Up to this point, I have
been talking about “non-human animal interests” as though they con-
stitute a distinguishable group of identical interests and as if no con-
flict exists between the interests of different non-human animals. This is,
however, obviously an oversimplification of reality.

In reality, there are not only many conflicts of interests between
non-human animals on the one hand and humans on the other, but
also between non-human animals of a certain species on the one hand
and animals of another species on the other, or even between animals
of one and the same species. What is in the general interest of foxes
(prohibiting fox hunting by humans, for instance), runs directly coun-
ter the general interest of rabbits, on whom foxes prey. What is in the
general interest of the lion (prohibiting trophy hunting, for instance),
is not in the general interest of the gazelle, and so forth. When speaking
of animal trustees’ task to represent animals” interests in political insti-
tutions, it is thus not adequate to speak of #be interests of non-human
animals, as if it were a homogeneous thing that can be easily deducted
from merely studying animals. Speaking in such general terms fails to
take account of the reality in which the interests of some animals are
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necessarily in conflict with the interests of other animals. Demanding
animal trustees to represent the interests of non-human animals thus is
a more complicated assignment than it seems, for representing a widely
varying group of animals necessarily involves representing many mutu-
ally excluding interests.

The diversity of animals’ interests and their unavoidable inter-
nal conflicts are, however, clearly not unique to non-human animals.
The natural situation among non-human animals is comparable to
that among humans, who also have mutually exclusive and compet-
ing interests. The resources necessary for fulfilling our interests are
limited, and thus, according to the old wisdom of Thomas Hobbes
(1588-1679), humans become “enemies” of one another if they desire
things that they cannot both enjoy. Ultimately, they need some type of
government to manage and remedy these (looming) conflicts.”® Still,
no government can prevent human interests from conflicting with one
another. Even in current well-functioning liberal democracies, many
conflicts of interests between humans exist. What is in the interest of
a poor person (free education, affordable collective health care, sub-
stantial taxes on savings), is often not in the interest of a rich person.
What is in the interest of a person who travels only by public trans-
port (state subsidies on public transport, high taxes on CO, emis-
sions) is not in the interest of a person who generally travels by car,
and so on. In these ways, and many more, human interests also clash
with one another, which is inevitable in a world in which scarcity is a
reality. This situation of endlessly clashing human interests does not
seem to be radically different from that of non-human animals. At
best, governments can hope to manage these unavoidable conflicts of
interests by forming an institutional framework in which such con-
flicts can be remedied in a relatively peaceful way. For human agents,
the most obvious way of institutionally channelling these unavoida-
ble conflicts of interests is to offer individuals the possibility to defend
their unique set of interests by equipping them with voting rights. For
non-human animals, however, this is not an option, and so another
solution will have to be found.
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Categorical Representation

One option of institutionally channelling the multiple and diverg-
ing interests of non-human animals is to introduce separate trus-
tees for different categories of animals who have similar interests. We
may label this option categorical representation. It is possible to estab-
lish distinct animal trustees for different species of animals, for exam-
ple distinct trustees for respectively foxes, rabbits, lions, and antelopes.
Alternatively, it is possible to establish distinct trustees for prey animals
on the one hand and predatory animals on the other hand. Dividing
non-human animals into different groups with overlapping interests
allows us to assign each of these groups their own trustee.

An important problem with such a construction, however, would be
that any demarcation of a group, for example along species or predator/
prey lines, would necessarily be inconclusive. Matching distinct trustees
to different categories of animals fails to take into account the reality
that the interests of animals do not necessarily follow species member-
ship or predator/prey lines either. In reality, interests also clash between
animals of the same species, for example when the political issue is
whether some rabbits are to be sacrificed for experimentation objectives
in order to gain medical knowledge that would benefit all pet rabbits.
Additionally, predatory animals and prey animals may occasionally
share the same interests, for instance when the political issue is whether
the protected status of a certain nature park will be withdrawn in order
to build apartments in the area where both predatory and prey ani-
mals live. Categorical representation thus does not seem ideal, because
demarcation lines aimed at grouping animals with similar interests
together are necessarily inadequate.

Internal Weighing

Categorical representation may not be the only option for institution-
ally channelling the multiple and diverging interests of non-human
animals, however. A different option is what we may label inter-
nal weighing.”® Tt is possible to make animal trustees professionally
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responsible for managing the multitude of interests amongst
non-human animals by making it their responsibility to first map all
the relevant interests and then weigh these interests by themselves. In
practical terms, internal weighing would proceed as follows. First, the
animal trustee would need to form an idea of the interests of animals
that are relevant to a certain political issue. He must, for example, form
an idea of the independent interests of the foxes and the rabbits (and all
other sentient animals) who can be harmed and benefitted by a possible
ban on fox hunting. Subsequently, he would need to determine which
of these interests is, over all, the weightiest and let this be decisive in
determining what course of political action he will pursue.

In the first step, the trustee would be required to picture the rele-
vant interests of all animals who would be affected by a certain politi-
cal course of action. These interests ought to be, as it were, present in
the trustee’s mind. This phenomenon, in which representatives invoke,
include, and involve the interests of entities not already explicitly pres-
ent in the democratic institutions, has been labelled deliberation within
by Robert E. Goodin.!? Deliberation within requires that representa-
tives “deliberate” in their own minds and try to envision the views of
others without these others being able to present and defend their own
views and interests. Deliberation within might be a partial substitute
for the explicit categorical representation of different groups of animals
with specific interests, because the perspectives of the foxes, rabbits,
lions, and gazelles are already “present” in the representative’s mind. In
theory, the representative can “project himself into” the position of any
animal at any time, enabling him to bring into the deliberation the per-
spective of all relevant animals.

The more challenging part of handling animals’ diversity of incom-
patible interests, however, is the second step: the weighing of these
“imaginatively present”!?! interests. Not only must the trustee be able
to envision all relevant independent interests relating to a specific polit-
ical issue (step one), he must also objectively weigh these divergent
and numerous interests (step two) and determine which interest is
the weightiest. This step appeals even more to the qualities of the ani-
mal trustee. The animal trustee yet again will have to utilize his own
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intellectual powers and judgement capacities to decide which animal
interests are objectively the weightiest, having considered all non-hu-
man animals’ interests relevant to the respective political issue. The
number of individual animals affected by a certain political course of
action and the gravity of the impact on the welfare of those individu-
als are two factors which may guide the trustee in determining whose
interests are the weightiest and ought to be politically prioritized.!?? The
trustee obviously ought not to let personal preferences or species bias
cloud his judgment.

There seem to be some problems with internal weighing too, how-
ever. Objectivity is of the utmost importance if we were to opt for
internal weighing. In that case, the only chance for non-human ani-
mals of having their interests genuinely considered in the democratic
process is when the animal trustee does so in his head. It thus will
have to be ascertained that the trustee weighs out all the relevant non-
human animal interests on their objective merits, and he must even-
tually make an unbiased judgment as to which animals’ interests are
the ones to prevail. Without this objectivity, the non-contingency
requirement is violated, because by the mere absence of animal X
in the trustees’ mind, this animal will no longer have any chance of
having his interests politically considered. It seems, however, that the
objectivity of animal trustees can hardly be guaranteed, which means
that a non-contingent consideration of animal interests also cannot
be guaranteed. Since the weighing of animal interests would be par-
ticularly opaque (for they would proceed in the trustee’s mind), and
since we have seen that animal trustees are virtually unaccountable, it
seems also impossible to institutionally force trustees into the required
objectiveness.

In short, the reality that the interests of non-human animals
are heterogeneous and in constant conflict with one another is
yet another challenge that makes the political enfranchisement of
non-human animals particularly complicated. Both categorical rep-
resentation and internal weighing fail in institutionally channelling
the diversity of interests among non-human animals in a normatively
acceptable way.
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4.2 Recapitulation of Politically
Institutionalizing Regard for Animal
Interests

The foregoing elaboration has illustrated that giving effect to
non-human animals’ consideration right in the political institutions
comes with many challenges, some of which appear to be very hard to
solve. The central complicating theme, which was directly or indirectly
central to almost any discussed challenge, is the reality that non-human
animals are political patients, unable to be aware of, understand, and
engage in political acts. The political patiency of non-human animals
turned out to be a cause of other problems, and the solutions that were
suggested to solve these problems caused many new problems in return.
It ultimately led us into a web of intertwined normative and practical
requirements of political animal enfranchisement, and many of these
have appeared to require opposite things. The purpose of this recapit-
ulating and analysing section is to clarify how the independently dis-
cussed challenges in this chapter relate to one another and to the
enfranchisement criteria. This recapitulation will help us to form an
idea of the overall possibility of enfranchising animals in political insti-
tutions and to gain a better understanding of the underlying problems
of this endeavour.

At the very beginning of this chapter, it was noted that non-human
animals’ political patiency disqualifies them from general, formal polit-
ical representation, because they are unable to elect and redirect their
own political representatives. Furthermore, they cannot inform their
political representatives about the preferred representation of their inter-
ests. These circumstances forced us to opt for a less common form of
political representation: political guardianship. A political guardian or
trustee would have to professionally represent and defend the actual
interests of non-human animals. He would have to inform himself
about the latest scientific knowledge of animals’ interests in order to
be able to know how animals will be affected by certain policies, and
he would have to distinguish between animals’ important preferences
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and their irrational preferences that he generally ought to disregard.
Furthermore, since the interests of different animals conflict with one
another, the political animal trustee might also have to become respon-
sible for mapping out the relevant interests of all sentient non-human
animals and then determine the relative weight of these interests. It has
been argued, however, that this would require an unreasonable objec-
tivity on the side of the trustee and that thus a non-contingent consid-
eration of animal interests cannot be guaranteed. The other option of
institutionally dealing with the heterogeneity of animal interests, cate-
gorical representation, also seemed far from ideal, which left the chal-
lenge of dealing with the heterogeneity of animal interests ultimately
unsolved.

The inevitable choice of trustee representation complicated other
challenges. One of those challenges is controlling the risk of abuse of
power. This is a challenge to any form of representation, but we have
seen that, especially in the case of trustee representation, preventing
abuse of power is extremely difficult but all the more important. An
animal trustee has relatively many opportunities to abuse his power,
for it is his job to give substance to the content of representation, he is
allowed to overrule the expressed preferences of his principals, and ani-
mals have no option of controlling him. The bad track record of guard-
ianship governance in history should make us extra alert to abuse of
power. It was thus considered highly important to find a way to ascer-
tain that the political animal trustee, who would paternalistically look
after the interests of non-human animals in political institutions, would
only act in the interests of the animals and thus not abuse his power.

In finding ways to control this risk of abuse of power, the reality that
non-human animals cannot elect their own representatives came back to
haunt us again. Popular control by way of general elections is a proven
mechanism against abuse of power in the human case. By authoriz-
ing and holding their representatives accountable via elections, human
agents are enabled to screen out the politicians that they distrust or that
have proven to abuse their power. Since non-human animals are una-
ble to elect their own representatives, the world’s most efficient instru-
ment of preventing and remedying abuse of power is not available to
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non-human animals—a difficulty yet again rooted in their political
patiency.

Because non-human animals cannot elect and control their represent-
atives, there is a shortage when it comes to the accountability of ani-
mal representatives. This is problematic, because accountability is one
of the key mechanisms that can prevent and remedy abuse of power.
Without recovering some type of accountability, there seems to be no
guarantee that animal trustees will align their political choices with the
actual interests of non-human animals and animal trustees cannot be
redirected or institutionally sanctioned if they abuse their power at the
expense of the animals they ought to represent. But if not to their prin-
cipals, to whom or what should political animal trustees be accounta-
ble? Thompson and Smith have suggested that trustees could be made
accountable to their own personal principles or to an ideal fulfilment of
their role. We have seen, however, that these options are too permissive
to constitute an effective accountability mechanism and adequately con-
trol (imminent) abuse of power.

A different and more rigorous option that was considered is making
animal trustees accountable to an external political body. Animal trus-
tees then become answerable to a different political organ and have to
account for their political choices and behaviour before this organ. This
option, however, also could not offer a conclusive solution to the prob-
lem discussed here, for it would merely push the problem around. The
reviewing organ would need to be composed of people who are truly
invested in the objective interests of non-human animals. This “solu-
tion” thus merely shifted the problem to the reviewing institution: how
can we guarantee that the people reviewing the animal representatives
are objective and genuinely concerned with the true representation of
non-human animals’ interests? This seemed impossible.

Yet another alternative was making animal trustees accountable to
(constitutional) courts. The objectivity of courts is relatively uncon-
troversial in liberal democracies. This move, however, yet again raised
more questions than that it offered true solutions. Who would be a
legitimate author to formulate a set of instructions for animal trustees,
which would have to function as a legal basis for this review and as legal
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guidance for the courts? How substantive ought the courts’ review be?
How can we prevent a situation in which courts are tempted or even
required to make politically sensitive rulings and breach the separation
of powers? Where do we find a legitimate, non-political, and objective
source which can assist courts in determining non-human animals’ true
interests? For many reasons, accountability to courts was also considered
highly undesirable, while also not being a solution to the challenge of
mitigating abuse of power.

A last option to tackle this challenge could be to make animal trus-
tees accountable to general voters (that is, human political agents). This
could easily be done by asking voters to (also) elect animal trustees. We
have seen, however, that trying to fix the accountability gap regarding
animal trustees in this way increases rather than decreases the risk of
abuse of power by animal trustees. Making animal trustees dependent
on the votes of humans would be a stimulus to be responsive to #heir
preferences rather than to pursue non-human animals’ interests, and
it would thus confront animal trustees with a strong anthropocentric
incentive. General elections of animal trustees would, in other words,
probably have the opposite effect of what we are trying to achieve with
them: they would likely provoke abuse of power against non-human
animals, instead of preventing and remedying it.

So, accountability to the human electorate also could not fix the
accountability gap. This means that a satisfactory means of establish-
ing accountability for animal trustees has not yet been found. This is
a serious shortcoming, for it will become very hard to guarantee that
animal trustees will use their power for the right ends if they are not
accountable. We have, however, seen that other strategies of limiting the
risk of abuse of power exist. In theory, it is possible to strictly regulate
the selection of candidates for the positions of animal trustees by intro-
ducing selection criteria. The problem with this, however, is that the
effectiveness of character selection strategies is disputable and that they
bring significant democratic costs with them. Character selection strat-
egies thus cannot offer a sufficient protection against abuse of power by
animal trustees either. The challenge of controlling abuse of power thus
also seems to remain a problem to which there is no clear-cut solution.
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As a result of the fact that a general election of animal trustees would
persuade them to act in accordance with the preferences of humans and
thus substantially increase the already unacceptable high risk of abuse
of power, it was proposed that if animal trustees were introduced at all,
they should certainly not be elected by the general public. This move of
detaching the selection of animal trustees from general elections again
led us deeper into the swamp. It has three alarming consequences.

The first consequence of not having the general electorate vote animal
trustees into office is that this automatically means that animal repre-
sentatives and human representatives can no longer be the same peo-
ple. It was argued in Chapter 3 that introducing separate human and
non-human representatives was not an implicit condition to the inde-
pendence requirement. That is, so far, there was no principled reason to
opt for separate animal representatives. The politicians we have today
could, in principle, take up the task of representing other animals as
well, if we were to succeed in introducing institutional mechanisms to
make them do so. However, the conclusion that animal trustees can no
longer be subject to human election changes this matter. It means that
human representatives cannot simultaneously act as animal trustees,
because the people executing the tasks of the animal trustees cannot be
popularly elected. Since it is unwise to change the authorization and
accountability mechanisms that work so well for human representatives
(by making human representatives unelected too), this means that rep-
resenting humans and representing non-human animals can no longer
be done by the same people.

The fact that animal trustees and human representatives must be dif-
ferent people creates a yet new challenge, a challenge which is thus also
an indirect second consequence of the initial choice to reject the gen-
eral election of animal trustees. Now that we are compelled to introduce
separate animal trustees, a new balance of power ought to be found.
Political power must be transferred from old-fashioned human repre-
sentatives to the new animal trustees, and the new challenge this con-
fronts us with is that it must be determined how much power would
have to be transferred. We have seen that this challenge is, yet again,
unsolvable if we are to stick with the unassailable principle that both
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humans and sentient non-human animals have the right to have their
interests duly considered. Furthermore, we have seen that we must
be careful not to create a legitimacy gap by giving animal trustees too
many political powers, among which those which would enable them to
decide matters that go beyond animal interests. This brings us to the last
challenge.

The last challenge of politically institutionalizing the right of
non-human animals to be considered is making sure that this enter-
prise will not incur overly high democratic costs. Two realistic poten-
tial democratic costs have been identified, both related to the choice of
detaching the selection of animal trustees from popular election, and
they thus constitute the third consequence of detaching the appoint-
ment of animal trustees from general elections. First, if unelected ani-
mal trustees were able to decide matters which go beyond the interests
of non-human animals, this would constitute a democratic cost, because
they are not democratically legitimized for such matters. The politi-
cal patiency of non-human animals means that they cannot offer their
trustees guidance on these matters, and trustees thus lack legitimacy
on such matters. In theory, this democratic cost could be avoided by
not assigning animal trustees the political power to determine matters
which go beyond the interests of non-human animals. We have seen,
however, that making the competences of animal trustees conditional in
this sense would hardly be a solution, because it confronts us with the
seemingly unsolvable problem of having to find an objective party that
can determine whether the respective condition is fulfilled.

The second democratic cost is inherent to introducing unelected
animal trustees. This democratic cost is losing some amount of popu-
lar control over state governance. If animal trustees are not elected by
the general public, the appointment of animal trustees will necessar-
ily become a matter of (s)election by fewer people. This amounts to a
loss of popular control, for the political power given to animal trustees
will no longer be subject to the will of the general public, nor will it
be controlled by the general public. Society’s grip on state governance
will thus weaken in accordance with the amount of power that will be
assigned to unelected animal trustees. This is a serious problem, because
popular control is an absolutely essential aspect of liberal democracies.



4 Enfranchising Animals ... 193

There seems to be no solution to this problem, because what is min-
imally required for counteracting abuse of power and securing a
non-contingent and due consideration of animal interests (namely:
assigning significant powers to unelected animal trustees) is in direct
conflict with what is required for upholding an essential facet of liberal
democracies (namely: maintaining popular control over governance).
This leaves us with yet another challenge unsolved.

4.3 Conclusion

In this chapter, the opportunities and challenges of institutionalizing
non-human animals’ consideration right in the political sphere were
explored. The previous recapitulation, which interconnected the differ-
ent findings of this chapter, paints a troubling picture. In Chapter 2,
we have learned that the mere fact that non-human animals are polit-
ical patients does not mean that they do not have democratic rights.
In this chapter, however, we have learned that their political patiency
most likely 75 a crucial obstacle in giving practical effect to their consid-
eration right in political institutions. Enfranchising non-human animals
politically would require us to dive into an ambitious project of polit-
ical trustee representation, but many challenges regarding this project
yet remain unsolved. Without solving these challenges first, politically
enfranchising non-human animals by way of introducing powerful but
unelected animal trustees seems unwise. Not only would it be far from
ideal in light of the enfranchisement criteria, but it could also seriously
affect the “limited government” aspect of liberal democracies and even
the long-term stability and sustainability of liberal democracies.

A deeper analysis of the political sphere of liberal democracies makes
it unlikely that the noted challenges can be solved. Political institutions
in liberal democracies seem to be founded on the fundamental anthro-
pological assumption of the rational and self-serving individual with
political agency. Political institutions and their intermediate checks
and balances are designed and have evolved in such a way that they are
effective if the people occupying them try to pursue their own inter-
ests politically. As such, the political institutions of liberal democracies
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have no pretention to be any more objective, fair, or balanced than is
required for providing political agents equal chances of pursuing their
own interests in the political institutions. This fundamental focus on the
selfish and politically autonomous person means, however, that there is
some fundamental discomfort between the political institutions of lib-
eral democracies on the one hand and the political position of politi-
cal patients on the other hand. One only needs to think of the political
position of children, comatose humans, mentally ill people, and peo-
ple with extremely low intellectual capacities to notice this discomfort.
Put bluntly: in the political institutions of liberal democracies, political
patients are, in principle, always one step behind. The noted problems
related to the enfranchisement of non-human animals in political insti-
tutions must be understood against this background of a persistent and
fundamental unease between political patients and liberal democratic
political institutions.

It seems overly naive to expect that an equal, independent, and
non-contingent consideration of non-human animals’ interests can be
achieved in this political arena, which has no place for political patients
and where objectivity does not seem to be a rule of the game. The nor-
mative theory of this book requires an objective interspecies weighing
of interests, but this objectivity can never be acquired in a context in
which merely political judgments are made by political agents who are
institutionally expected to act in their own interest. The political nature
of these judgments implies a certain automatic priority for human-ness,
political agency, autonomy, and selfishness. Expecting complete objec-
tivity in the weighing of different interests in the political arena thus
seems to expect the impossible. Pulling some occasional strings in polit-
ical institutions will not help us here, because this cannot alter the fun-
damental rules and structures of the game that is being played in the
political sphere. Politics is, one way or the other, a business of compet-
ing subjective self-interests, and the ground rule is that one stands up
for oneself if one is to be taken into political consideration. This quite
fundamentally puts political patients well behind.

The lack of objectivity and the neglect of political patients in political
institutions do not mean that liberal democracies as such lack objectiv-
ity and a due regard for political patients, however. When we yet again
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consider human political patients, we notice that their incompetence to
politically participate do not render them second-class citizens, which is
due to legal corrections. Crucially, the initial broad lines of democracy,
which may initially disadvantage political patients, are compensated by
legal institutions, which right initial wrongs done to political patients.
Recall how children’s fundamental legal rights give their interests a vir-
tual presence in parliament: a place where they would be at risk of being
fully neglected if not for their rights. One of the great assets of liberal
democracies is precisely the combination of and interaction between the
political and the legal sphere. Combined, they establish something like
objective regard for, and equal treatment of individuals. It is precisely
the compensating assets of the lega/ institutions which ultimately estab-
lish something close to objectivity, equality, and due regard for initially
disregarded individuals, such as political patients.

In this light, it seems clear that the political sphere is not the place
to look for objective judgments about the interests of animals. In other
words, fair decisions concerning the interests of non-human animals
are not likely to emerge by enfranchising them in the political institu-
tions. We might, however, consider institutionalizing animal interests in
the legal institutions, which seems a more logical choice in light of the
foregoing. The ground rules of the legal game resonate much better with
our enterprise of enfranchising non-human animals. In the legal sphere,
processes and actual institutions are directed by long-proven principles of
justice, which are, through our constitutions, also presumed to be dem-
ocratically backed by society. Legal rules, judgments, and institutions are
required to be objective and impartial, they ought to respect the equal-
ity principle (as applied beyond political agents), and they ought to give
due regard to the interests of individuals—even if they cannot stand up
for themselves. The law itself and Lady Justice’s blindfold forces objectiv-
ity on purveyors of justice: they must be free from political motives and
they are not to be led by private opinions and self-interest in their bal-
ancing of interests, nor may these be reflected in the decisions in which
this balancing results. As will be argued in the remainder of this book,
such legal objectivity should and could also imply objectivity with regard
to the species membership of individuals and thus require agents of jus-
tice to not let any species bias seep into legal judgments. Crucially, these
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to the enfranchisement of animals highly relevant principles are already
engrained in the legal sphere, and so it will not be necessary to artifi-
cially bring about objectivity and due regard for political patients in a
context in which it simply does not fit. It is much more likely that the
criteria for non-human animal enfranchisement will be met if we merely
extend protections that the law already offers to non-human animals. It
thus seems fruitful to now leave the terrain of the political institutions
and move on to that of the legal institutions.
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Enfranchising Animals in Legal
Institutions: Constitutional State Objective

Introduction

The foregoing has illustrated that an ideal institutionalization of
non-human animals’ consideration right is not likely to be achieved in
the political institutions of a liberal democracy. It is a logical move to now
look into whether the legal institutions of liberal democracies are better
equipped to give effect to non-human animals’ consideration right. In lib-
eral democracies, state power is typically subject to the rule of law, which
means that the law—primarily the constitution—limits the author-
ity of the government and the ways in which power may be exercised.
Appealing to the rule of law thus might be a fruitful strategy to attain the
institutional reform sought in this book: making liberal democratic states
formally and systematically consider the interests of sentient non-human
animals. Put the other way around, the goal is to limit the state’s abil-
ity to unreasonably disregard the interests of sentient non-human ani-
mals. Appealing to the rule of law by adjusting the constitution in such
a way that animal consideration becomes a constitutional duty for state
officials then seems to be an attractive option. Constitutions, as the most
prominent legal documents of liberal democratic states, define the most
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important values and principles of societies, the limits of state authority,
the obligations that states have with respect to citizens, and the rights
that citizens have in relation to the state and in relation to other citizens.
These prominent documents could well be the proper place to institu-
tionally arrange the enfranchisement of non-human animals in liberal
democracies. Moreover, constitutional provisions are typically difficult to
change, and constitutional adjustments are thus particularly effective in
establishing long-term effects and meaningful changes in the larger insti-
tutional framework of liberal democracies.

It thus seems fruitful to look for constitutional change that can bring
about a duty for state officials to take due notice of non-human ani-
mal interests. Constitutional provisions can take many shapes, how-
ever. They can assign specific powers to certain governmental bodies,
they can detail individual rights, they can explicate certain state objec-
tives, and they can comprise general regulations of constitutional design
and organization. What type of constitutional provision could possibly
establish the desired reform?

There are two types of provisions that could reasonably be expected
to potentially bring about a duty for state officials to take due notice
of non-human animals” interests. There are, in other words, two con-
tenders that are worth considering in our search for legally institution-
alizing the consideration right of animals in the primary institutions
of liberal democracies. First, a constitutional provision comprising a
state objective. Such a provision could prompt governments to take ani-
mal welfare interests into account as part of their constitutional duties.
Second, one or more provisions comprising fundamental legal animal
rights. Sentient animals could be assigned (certain) fundamental legal
rights, which would straightforwardly force a state to take non-human
animal interests into account. These two legal options, and the ques-
tion of whether they would have the potential to meet the normative
enfranchisement criteria, will be investigated in the current chapter
and the next chapter.

The main aim of this chapter, accordingly, is to investigate the
option of introducing a constitutional provision that makes protect-
ing animal welfare a state objective. In the first section, the nature of
state objectives in general and four political and legal effects of such
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a provision specifically in the context of animal welfare are discussed.
In the second section, in what ways such a provision differs from legal
rights will be elucidated. The third section comprises a case study: how
does the already existing state objective on animal welfare in the Swiss
Constitution currently function? The fourth section analyses whether
the constitutional state objective has the potential to bring about a posi-
tion for non-human animals that meets the five enfranchisement crite-
ria. The fifth section encompasses the conclusion of this chapter.

5.1 The Constitutional State Objective
and Its Political and Legal Effects

One option of persuading governments to also take account of
non-human animals’ interests is introducing a constitutional provision
comprising a state objective on animal welfare.! Such constitutionally
embedded state objectives—which are sometimes also called “funda-
mental objectives,” “policy principles,” “constitutional objectives,” or
“directive principles of state policy”—are a relatively new phenomenon.
Currently, Switzerland, India, Brazil, Slovenia, Germany, Luxembourg,
Austria, and Egypt have a constitutional state objective on animal wel-
fare, and Belgium is considering adopting one as well.?> Furthermore,
the Treaty on the Functioning of the European Union contains an atypi-
cal provision which might be understood to be a meta-state objective: it
commands member states of the European Union and the Union itself
to “pay full regard to the welfare requirements of animals” in formulat-
ing and implementing some of the Union’s policies, “since animals are
sentient beings.”® In Switzerland, the first European country to adopt
a constitutional state objective on animal welfare in 1973, the state
objective reads: “The Confederation shall legislate on the protection of
animals.”* Germany, also a relatively early adopter (2002), has a com-
parable but more extensive provision that is generally understood to be
a state objective on animal welfare: “Mindful also of its responsibility
toward future generations, the state shall protect the natural founda-
tions of life and animals by legislation and, in accordance with law and
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justice, by executive and judicial action, all within the framework of the
constitutional order” (italics JV).> These formulations of state objectives
may seem quite permissive on first appearance, but we will see that their
legal implications stretch further than what a purely literal interpreta-
tion might suggest.

Before we can proceed to discuss the general features and polit-
ical and legal effects of a constitutional state objective, however, it
must be noted that the exact meaning and precise implications of
a state objective are, to a certain extent, always dependent on its spe-
cific implementation in a specific jurisdiction. Factors such as the
formulation of the state objective, the (constitutional) legislator’s orig-
inal intentions in introducing it, and the wider constitutional context
influence the legal implications and practical functioning of a consti-
tutional state objective.® Obviously, legal systems around the world
vary greatly, and although there are some generally accepted categories
of legal systems with similar core characteristics (such as common law
jurisdictions versus civil law jurisdictions), no two countries have the
same and thus perfectly comparable legal structures. All jurisdictions
have their local singularities and traditions, which complicates making
transnational generalizations about the legal significance of constitu-
tional state objectives. It seems nonetheless possible, however, to discern
some generally recognized and accepted functions of state objectives.
According to comparative law expert Joris Larik, who has done com-
parative research on constitutional state objectives and their doctrines
in Germany, France, and India, doctrines on constitutional state objec-
tives show “sufficiently similar legal features to speak of a norm category
which transcends different jurisdictions.” Larik argues that, in spite of
the many differences between legal systems, constitutional state objec-
tives are a norm category in their own right, which makes it possible
to identify some general functions and effects of these constitutional
provisions.”

Characteristic of constitutional state objectives is that they are formal
expressions of a social-political goal that the state aims to pursue. In a
generally accepted definition, drafted by a German expert commission
on objectives of the state in a 1983 report, constitutional objectives are
described as “constitutional norms with legally binding effect, which
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enjoin on public policy the continuous observance of, or compliance
with certain tasks, i.e. objectively delineated objectives.”® A different
definition of Staatszielbestimmungen, as state objectives are appealingly
called in German, is provided by comparative law expert Karl-Peter
Sommermann (1956-), who describes them as “constitutional provi-
sions which commit the government in a legally binding manner to the
pursuit of a certain objective, without granting subjective rights to the
citizen.” The constitutional state objective can thus be summarized as a
type of governmental self-binding with the purpose of securing a lasting
investment in a certain social-political goal.

State objectives have several functions. The most obvious is their
symbolic function: they elucidate that a state considers a certain
social-political goal significant enough to include it in its most impor-
tant legal document: the constitution. Apart from their symbolic signif-
icance, constitutional state objectives also have more complex political
and legal effects. Since they are binding constitutional provisions, they
lift the respective aspect of the general good to a constitutional legal sta-
tus, which, as we will see further on, has important legal implications.?
The goal stipulated in a constitutional state objective requires primar-
ily the legislator’s attention, but is also binding for the executive and
judicial branches.!! The fact that the state is bound to further the con-
stitutionalized social-political goal implies that decreasing the quality of
pre-existing legislation or regulation on the respective matter (e.g. ani-
mal welfare standards) is unconstitutional.!? Legislation that amounts
to seriously compromising or frustrating the successful pursuit of a
constitutional state objective is, according to mainstream legal opinion,
also unconstitutional.!> The most important legal function of a state
objective, however, is that it may function as a legal basis for limiting
the fundamental legal rights of humans.'* This is possible through judi-
cial interpretation, when (the outer boundaries of) fundamental rights
are interpreted in the light of the constitution as a whole, or through
legislation, when the (constitutional) legislator considers it necessary
to limit a certain right in order to do justice to a constitutionally pro-
tected state objective. Further legal effects follow from legal interpre-
tation at various levels and domains of governance, for instance in the
interpretation of open norms in lower legislation. As a result of a state
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objective on, e.g., animal welfare, more weight may be attached to ani-
mal welfare when interpreting open norms or when weighing out inter-
ests in several (political or legal) contexts.!> The enforceability of state
objectives differs per jurisdiction, but it varies between no possibilities
of enforcement at all to marginal enforceability in exceptional cases.'®
Even though state objectives have many similarities with social rights (in
formulation, goal, and function), there is a broad consensus that state
objectives do not comprise individual legal rights, nor could they arise
from them through creative interpretations.!”

In the animal welfare context, a constitutional state objective could
contain a state’s duty to further the protection of animals’ interests or
the duty to take care of animals as a matter of constitutional obligation.
It would thereby make explicit that devotion to animal welfare protec-
tion is not an optional hobby but a formally recognized objective of
the state. It could, in other words, have the effect of reducing some of
the ambiguousness concerning the state’s attitude towards animal wel-
fare by making the protection of animals’ welfare an official goal of the
state. We will now zoom in on how some of the previously mentioned
key features of state objectives in general would function in the context
of animal welfare. We can roughly distinguish four effects that a state
objective on animal welfare has.

5.1.1 Effect I: A Basis for Limiting Fundamental
Legal Rights

The most important effect of a state objective on animal welfare is
that it is a constitutional basis for limiting other constitutional values,
among which even individual rights. In effect, if backed by a constitu-
tional state objective, animal welfare protection can require that funda-
mental rights of humans are limited to a certain degree.!8

That state objectives can have this effect has been confirmed by
the German Bundesverfassungsgericht (Constitutional Court) on sev-
eral occasions. In 2010, the German Constitutional Court explicitly
acknowledged that animal welfare, precisely because of its constitutional
status, can function as a justification for limiting other constitutional
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values, among which fundamental rights.!” In a different case, the
German Constitutional Court stated that animal welfare can be a
legitimate ground for limiting the constitutional freedom of occupa-
tion.?? The Court has also confirmed the legality of a legislative pro-
hibition on sexual abuse of animals, while petitioners considered that
prohibition an infringement on their constitutionally protected free-
dom of sexual autonomy.?! The Court ruled, however, that sexually
assaulting animals does not fall under the scope of the right to sexual
autonomy, because animal welfare is a legitimate goal that limits that
right. It thereby explicitly referred to the constitutional state objective
on animal welfare.?? That state objectives can have a limiting effect on
fundamental rights is also confirmed in other jurisdictions and in the
context of different state objectives and rights, among which property
rights.??> Importantly, however, the potential of restricting fundamental
rights is limited. Undisputed is that animal welfare will obviously not
attain automatic precedence over other constitutional values, but a pro-
portionality test is required if a conflict of constitutional interests must
be resolved.?* Crucially, the state objective can only have limiting effects
on the periphery of fundamental rights, not on their core, which means
that human interests will retain their legal dominance.?

In Germany, the state objective on animal welfare was introduced
precisely with the intention of offering a legal foundation on which
fundamental legal rights could be limited, in order to make animal
welfare regulations effective again.?® Due to strong and extensive consti-
tutional protection of humans, statutory animal welfare legislation was
often practically useless previous to the introduction of the state objec-
tive on animal welfare—a phenomenon with which other jurisdictions
struggle as well. This is because the rules of legal hierarchy dictate that
constitutional interests take precedence over statutory legislation, unless
there is a legal basis for limiting these constitutional interests by statu-
tory law. Since German statutory animal welfare legislation had no such
legal basis prior to the introduction of the state objective in 2002, it
could only limit behaviour that was not protected by a constitutional
right.?” Due to the vast expansion of the scope of fundamental rights
in the last few decades, however, many forms of unethical treatment of



212 J. Vink

animals could not be effectively contested by statutory animal welfare
law, because they were protected by fundamental rights. This even led a
German government official to stating that a constitutional backing of
general animal welfare legislation was imperative, else “it is not worth
the paper it is written on.”?8

The legal discrepancy in constitutionally protected human inter-
ests on the one hand and animal interests without such a status on the
other hand led to an almost automatic and ethically barely defensible
precedence of often minor human interests over major animal inter-
ests. Balancing these interests was often legally impossible, because
immediate precedence had to be given to constitutionally protected
interests: those of humans, in spite of the weightiness of the opposing
non-human animal interests. A famous German court case clearly illus-
trates how constitutional protections of fundamental rights of humans
frustrated a proper execution of general animal welfare legislation prior
to the introduction of the state objective. In a 1994 case, a researcher
was initially denied a permit to do a study on the grounds that the
research involved animal cruelty incompatible with the relevant animal
welfare legislation. The researcher’s idea was to sew the eyes of new-born
monkeys shut for one year, then forcing the eyes open again, implant-
ing an electrode in them, and forcing the monkeys to do visual exer-
cises for half a year, while being tied to a chair. These activities would
be in clear violation of the applicable statutory animal welfare legisla-
tion: the Tierschutzgesetz. In court, the researcher argued, however, that
handling the monkeys in these ways would fall within the scope of his
constitutionally protected freedom of research, and that denying him
the permit thus constituted an unwarranted infringement of his consti-
tutional right. The court followed him in this argument, and ruled that
denying him a permit to conduct this animal experiment was indeed
an unjustified infringement on his constitutionally protected freedom
of research.?’ According to the court, the applicable animal welfare leg-
islation (viz. Tierschutzgesetz) should be interpreted in the light of the
Constitution, in which animal welfare had not yet been adopted as a
state objective, but the freedom of research was protected. This meant,
according to the court, that the decision on whether or not the pro-
posed research involving animal cruelty fell within the scope of the
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constitutional freedom was left to the ethical discretion of the researcher
himself.3® In this case, the German animal welfare legislation thus
had no value for animals, because the constitutional right of a human
applied. Similar cases in which courts struggle with the legally inferior
status of animal welfare legislation, effectively preventing them from
paying due regard to animal welfare legislation, are also known in the
context of the freedoms to (artistic) expression and religion.?!

This problem of ineffective animal welfare legislation that Germany
faced prior to the introduction of the state objective on animal welfare
is not typical to the German legal system, however. The constitutional
rights of humans often have the potential of disarming statutory ani-
mal welfare legislation.’? Sometimes, animal welfare legislation already
makes an exemption for harmful behaviour that is protected by a fun-
damental right (such as a legislative exemption for religious slaughter-
ers to the general command to stun animals prior to slaughter); other
times, welfare prescriptions will lose their value when confronted with
a fundamental right in a specific court case. Without the added con-
stitutional weight, effective and consistent enforcement of statutory
animal welfare legislation will oftentimes be subordinated to the pro-
tection of the constitutional rights of humans. This can make animal
welfare legislation a toothless tiger whenever a human constitutional
right is in question. Animal welfare legislation that has no constitutional
backing thus can prohibit many types of practices infringing on animal
welfare, but it cannot always limit practices that fall under the consti-
tutional protection of individual rights. If animal-harming practices are
protected by constitutional freedoms and animal welfare legislation is
to prohibit these practices, and thus to limit these constitutional free-
doms, it must have a solid legal basis to do so. A constitutional state
objective can offer such a legal basis, because a fundamental right can
be limited by countervailing constitutional interests, such as other indi-
vidual rights or state objectives. In the context of limiting fundamental
rights, the state objective’s value thus lies primarily there where funda-
mental rights render animal welfare law ineffective due to the absence of
a constitutional legal basis for it. In these cases, the state objective offers
animal welfare legislation the opportunity to become effective again by
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providing a legal ground on which the periphery of fundamental rights
can be limited.

A state objective on animal welfare thus can be used as a legitimate
legal basis for existing but also for new legislation, yet to be devel-
oped, that aims to limit animal-harming human behaviour that falls
within the peripheral sphere of fundamental rights. The state objec-
tive can legally back new animal welfare legislation that bans certain
animal-unfriendly practices that were previously impossible to prohibit.
In this way, it can contribute to phasing out certain forms of animal
abuse that fall under the scope (more precisely: the peripheral protec-
tion) of fundamental legal rights. Possible contenders for such out-phas-
ing are: certain forms of animal harming which are protected under the
freedom of (artistic) expression;>® the unnecessary addition of extra suf-
fering to the slaughter of animals by not stunning them, often protected
as a religious freedom;3* and excessive and prolonged torture of animals
during experiments under the protection of scientific or academic free-
dom.?> Such activities strongly compromise animal welfare, while alleg-
edly not falling within the core protection of the respective fundamental
rights of humans.

5.1.2 Effect ll: Conflicts of Interests, Interpretation
of Open Norms, and Fuller Review

The state objective may also have effects on the development, interpre-
tation, application, and review of statutory animal welfare legislation
and regulation. With regard to the development of the law, it must be
noted that a state objective may encourage the legislative and executive
branches to develop more and stricter legislation and regulation in the
context of animal welfare.3® With regard to the application, interpreta-
tion, and review of animal welfare legislation, the executive branch and
the judicial branch are expected to apply and interpret relevant existing
law in light of the constitutionally protected state objective.’” Judicial
decisions and development of the law through judicial interpretation
ought to reflect the values laid out in the constitution. This may have
far-reaching effects.
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Most importantly, having to interpret relevant existing law in light
of the constitutionally protected state objective has the effect of increas-
ing the legal value attached to legislation concerning animal welfare.
Incorporating the care for animals in the constitution as a state objective
indirectly lifts animal protection to a higher level in the hierarchy of the
law. This means that, in theory, the interest of safeguarding animal wel-
fare, with its legal basis in the constitution, will be able to combat other
constitutional values with almost equal legal force, even though it can-
not infringe the core protection of fundamental rights, as was just noted.
Additionally, the state objective may also affect the interpretation of
open norms, which are omnipresent in animal welfare legislation. Such
open norms require an ethical assessment in a specific case, and thus
leave a relatively great deal of room for judicial interpretation. Examples
of open norms in animal welfare legislation are legal provisions which
prohibit the killing or harming of an animal “without a reasonable
cause,” “without necessity,” when “ethically unjustifiable,” when “ethi-
cally unacceptable,” or “without a sound reason.”*® In solving conflicts
of interests, for example when giving substance to these open norms in
a specific case, the constitutional status of animal welfare means that
judges and state officials must attach significant value to the welfare of
animals as a matter of constitutional obedience, regardless of whether
the respective parties value animal welfare or not.?” After all, according
to the principle of the rule of law, the state—judges included—is bound
to the norms and values as reflected in the constitution. In the legal bal-
ancing of interests, animal welfare thus becomes an independent factor
of undisputed importance which may not be ignored, but has to be bal-
anced against other interests. The protection of the welfare of animals
can, as a result of its constitutional support, no longer be set aside as
if it were an optional hobby of subordinate legal value. With the state
objective, the need to protect animals’ welfare acquires a non-negotiable,
independent status in the legal balancing of conflicting interests, because
the state objective commits governmental bodies to take the interests
of animals into account. In this context, the state objective can prompt
state officials to take some distance from human interests, a distance that
is necessary for an objective interspecies weighing of interests. %
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Furthermore, a state objective on animal welfare may also affect the
substantiveness of the review of animal welfare legislation and regula-
tion. This review is often marginal, but as a result of the state objective,
it is possible that this review will have to become more substantive.?!
State officials of the executive and judicial branches responsible, respec-
tively, for dispensing and reviewing permits for animal-harming behav-
iour (such as permits for animal experiments and unstunned slaughter)
may be required to switch from assessing permit requests or dispersions
merely on purely procedural requirements to assessing them more sub-
stantively and thus also go into relevant ethical questions. They may,
for example, be required to assess in depth whether the expected animal
suffering weighs up to the countervailing interest (such as the impor-
tance of the expected result of the experiment) and whether less harm-
ful alternatives were exhaustively explored and sufficiently considered.
A fuller review of the permissibility of animal-harming activities in the
light of the applicable animal welfare legislation may mean that permits
for such activities will more often be denied on the ground of animal
welfare concerns.®?2 With this shift to a fuller review, part of the discre-
tion in whether or not to execute behaviour that is harmful to animals
also shifts from the individual citizen to (the executive and judicial
branch of) the state.*> This shift matches the more fundamental idea
that the protection of animals’ welfare is not merely a matter of individ-
ual and personal morality but also a political responsibility of the state.

5.1.3 Effect lll: Presence in Legislative and Executive
Considerations

The third effect of the state objective is that it affects the considera-
tions of the legislative and the executive branches in various ways. The
state objective ideally functions as a guide for future legislative action
and the development of society in the long term.* In other words, the
state objective hints at giving due priority to protecting animal wel-
fare and requires reasonable legislative attention and effort in that area.
Furthermore, including a state objective in the constitution may also
have the effect of preventing or removing political controversy on the
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respective subject, as respect for the constitution is assumed to be shared
by all state officials.*> Respecting animal welfare will thus become a
cause of indisputable status, one that needs to be addressed in legisla-
tive and executive considerations as a matter of constitutional compli-
ance. Legislative or policy choices that affect animal welfare must thus
ideally reflect consideration for the welfare of animals.46 Yet again, this
may lead to a more balanced weighing between human and non-human
interests in legislative and executive considerations.

How this could work in practice can be illustrated in the context
of the oft-made executive decision to preventatively “destruct” (read:
kill) healthy animals on a large scale when a cattle plague breaks out.
When taking account of animal welfare becomes a constitutional
objective, such a decision would have to rest on a more thorough jus-
tification than without the support of a state objective. Arguably, eco-
nomic reasons alone, such as the fact that vaccinated meat may not
be sold—which makes pre-emptive destruction more economically
attractive—are not sufficient for taking such a radical measure.”’ With
a state objective on animal welfare, the welfare of animals, too, should
play a role in the political weighing of the different relevant interests.
Moreover, the constitutional status of animal welfare could also mean
that the government must actively search for alternatives of controlling
the disease, alternatives that have a less destructive effect on animal wel-
fare. The state objective can be understood to create a commitment to
seriously consider such alternatives, even if they are more expensive.*®
Highly disputable would be executive decisions such as the one made
by the Dutch government in 2017, when it decreed to slaughter sixty
thousand healthy, productive, and even pregnant cows, and paid out
forty-two million euros in public money (termed “kill subsidies” in the
Dutch press) for that massacre.®’ The reason was that the government
had to meet environmental standards in which it lagged behind because
of the governments own negligence in the preceding years. Such policy
decisions—ordering the mass killing of thousands of healthy animals as
a result of bad environmental book keeping by the government—would
be barely justifiable, arguably even unconstitutional, if taking care of
animal welfare were a constitutional state objective.
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5.1.4 Effect IV: Safeguarding Progress

A fourth effect of a constitutional state objective on animal welfare is
that it prevents degeneration of existing animal welfare protections in
legislation and regulation.’® Accordingly, this “locking effect” means
that the government must, at a minimum, uphold the quality of animal
welfare protections, but preferably improve it. The constitutional state
objective thus has an inherently progressive effect. Although this locking
effect is a generally accepted feature of state objectives, it must be noted
that it is almost never legally enforceable in court. Generally speaking,
the most important body responsible for reviewing the government’s
compliance with this commitment to either maintain or improve the
quality of animal welfare protections will be the legislative branch and
ultimately the electorate, through the well-established paths of existing
checks and balances. Only in highly exceptional cases will a (constitu-
tional) court dare to assess whether the government has complied with
the progressive commitment that the state objective entails.>!

5.2 Difference with Fundamental
Legal Rights

To prevent confusion and disappointment on this point, it is impor-
tant to also draw attention to a legal effect that a state objective does
not have. As stated before, introducing a constitutional state objective
is fundamentally different from introducing individual legal rights. By
constitutionally transforming animal welfare into a state objective, ani-
mals are not granted legal rights, either positive or negative rights. A
state objective is merely a formal testimony of commitment by the state,
and offers animals no subjective legal ammunition to (through a legal
representative) defend themselves with in court.

Occasionally, there seems to be some unawareness about the fact that
a state objective does not confer rights on its beneficiaries, however. An
occurrence in the Belgian parliamentary debate on the introduction
of their first state objective (on sustainable development) is illustrative
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of some of the incomprehension regarding the legal categorization of
state objectives. During this parliamentary debate, jurist and Member
of Parliament Alfons Borginon (1966-) expressed reservations about
introducing a new title in the Constitution specifically for state objec-
tives. Instead, he said, “It would have been better if the new right [with
which he meant the state objective] were anchored under Title II of the
Constitution.” Title II of the Belgian Constitution contains funda-
mental rights, however, and is labelled “On Belgians and their rights.”?
By referring to the state objective as a “right,” and by suggesting that the
new provision be included under the title for fundamental legal rights,
Borginon revealed that there was, at least on his side, ambivalence about
the legal status of the proposed state objective.

This confusion on the side of a legally schooled member of parlia-
ment about the legal categorization of a state objective is understand-
able, however. A plausible explanation of the incident is that Borginon
might have conceived of the new provision as a positive right, instead
of a (to Belgian constitutional law at that time) completely new type of
provision: the state objective. In their formulation and function, consti-
tutional state objectives bear close resemblance to positive rights.”

Positive rights are rights that typically demand action by the state
(hence: “positive”). They must be distinguished from negative rights,
which typically prescribe inaction of the state (hence: “negative”).>®
Positive rights thus dictate that the state must actively pursue action
in order to let citizens enjoy a certain right (“the right #” be provided
with certain goods or services), whereas negative rights dictate that the
state must refrain from infringing on certain liberties of citizens (“the
right to be free from” certain state interference and coercion). Positive
rights often entail economic, social, and cultural rights, whereas nega-
tive rights entail the more classical civil and political rights. Examples
of positive rights are the entitlements to housing, a sustainable living
environment, social security, health care, and education—they require
an effort by the government. Examples of negative rights are the free-
dom of speech, freedom of religion, and the freedom from slavery—
they require that the state does not infringe these individual liberties.
Negative rights thus are the primary protection of citizens against
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harmful infringements by powerful governments, whereas positive
rights are more instructive norms, explications of governmental aspira-
tions. An important difference between the two is that negative rights
are almost always legally enforceable, whereas most positive rights are
not enforceable in a court of law.>® This is understandable in the light of
the separation of powers. Positive rights impose upon the government
the duty to respect, promote, and fulfil these rights, but the extent to
which this is possible ultimately depends on the availability of resources.
Deciding on the distribution of the state’s resources is an inherently
political task, for which the two political branches are best equipped
and responsible, not the judicial branch.”” Judicial review of the govern-
ment’s compliance with positive rights is thus, with reason, controversial
in the light of the separation of powers, for it would require courts to go
into the fundamentally political question of whether the state’s resources
were properly distributed.

Positive legal rights thus bear a close resemblance to constitutional
state objectives, for they both demand a positive effort by the state,
often without corresponding legal enforceability. Furthermore, the for-
mulation of positive rights and state objectives is often very similar.
Compare, for example, the close resemblance in formulation of the szate
objective on animal protection in the Swiss Constitution and the posi-
tive right to public health in the Dutch Constitution. The Swiss state
objective reads: “The Confederation shall legislate on the protection
of animals.”>® The Dutch positive right to health reads: “The author-
ities shall take steps to promote the health of the population.”® Both
the state objective and the positive right are put into the same tem-
plate of: “Governmental entity X shall put effort into social goal Y.
This is a wider phenomenon among social rights and state objectives,
which makes it hard to distinguish between the two based on their mere
formulations.

Yet another factor that also seems to blur the lines between state
objectives and positive rights is that the same social goals are, in prac-
tice, sometimes legally framed as a state objective and other times as a
positive right. For example, governments’ responsibility to preserve a
sustainable living environment for citizens: in some jurisdictions, this
social goal is framed as a positive right, in other jurisdictions as a state
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objective.®” In the Netherlands, for instance, this governmental goal is
conceptualized as a social right. Article 21 of the Dutch Constitution
reads as follows: “It shall be the concern of the authorities to keep the
country habitable and to protect and improve the environment.”®! The
German Constitution, however, formalizes this governmental goal via
the legal construction of a state objective: “Mindful also of its responsi-
bility toward future generations, the state shall protect the natural foun-
dations of life and animals by legislation and, in accordance with law
and justice, by executive and judicial action, all within the framework
of the constitutional order.”®? Although they have a comparable func-
tion in explicating the state’s seriousness in pursuing this social goal, the
Dutch legal construction confers a positive right upon citizens, whereas
the German legal construction does not.

Like the member of the Belgian Parliament Alfons Borginon, one
might easily get the impression that, given these similarities, there is
no real difference between state objectives on the one hand and posi-
tive rights on the other. They both have the function of expressing the
state’s commitment to putting effort into pursuing a certain goal, with-
out automatically creating a legally enforceable commitment. They are
also similarly formulated, and both legal concepts are used to constitu-
tionalize the same social objectives. In spite of these similarities, how-
ever, positive rights and state objectives are not identical. This becomes
immediately clear when we take a look at the placement of state objec-
tives in constitutions. An analysis of the placement of state objectives in
constitutions teaches that they are not categorized as (positive) rights.
In Germany, the state objective on animal welfare is placed in Tite II,
on “The Federation and the Lénder,” instead of in Title I, on “Basic
Rights.”G3 In Switzerland, the state objective on animal protection is
not listed under the title (II) that contains fundamental rights, named
“Fundamental Rights, Citizenship and Social Goals,” but under the
title (IIT): “Confederation, Cantons and Communes.”® The placement
of state objectives concerning animal welfare in national constitutions
seems to imply that the provisions in question are not intended by the
constitutional legislators to bring about positive (nor, clearly, negative)

rights.
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More fundamental than this practical evidence of a difference in con-
stitutional placement of state objectives and positive rights is that, in
spite of being hardly enforceable, a positive right still is in essence a fun-
damental right, and a state objective is not.®> Fundamental rights are
typically held by individuals against the state and sometimes also against
other people—the so-called “horizontal effect.” State objectives, on the
other hand, are part of the law that organizes the state. Put differently:
state objectives are part of objective law and do not grant concrete sub-
jective rights to particular legal subjects. Positive rights, by contrast, can
be a source of specific subjective rights in the sense that particular ben-
eficiaries can derive concrete powers and entitlements from these provi-
sions. The beneficiaries of a constitutional right are thus provided with
the right to the explicated good, whereas a state objective does not pro-
vide its beneficiaries with rights or entitlements. This difference can be
illustrated if we consider the previously discussed social goal of provid-
ing citizens with a sustainable living environment. We have seen that
this goal can be legally conceptualized as both a state objective and a
positive right, in relatively similar words. Still, a positive right to a sus-
tainable living environment has a fundamentally different legal meaning
than a state objective on a sustainable living environment. As a positive
right, it provides citizens with the right to a sustainable living environ-
ment, even though this may not always be enforceable in a court of law.
As a state objective, however, it creates no subjective rights for citizens.
The state objective is merely a declaration of a state’s intention to pro-
vide citizens with a sustainable living environment. It is a declaration
about the prioritizations in the fundamental organization of the state
that does not create rights.

Even though the practical effects of positive rights and state objec-
tives may often be similar, differentiating between state objectives
and positive rights is important, especially in the context of protect-
ing animals. Given the legal status of non-human animals, there cur-
rently seems to be no unambiguous way of legally conceptualizing the
social goal of taking notice of animal welfare as a hypothetical positive
right. It has been pointed out earlier that non-human animals are cur-
rently categorized as (“animated”) legal objects, not subjects (possible
rights bearers). If regard for animal welfare were legally constructed as
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a positive right, however, the legal status of non-human animals might
become ambiguous.®® The fact that animals are not (yet) categorized as
legal subjects implies that they cannot have rights, and so legally fram-
ing the governmental goal of having regard for animal welfare as a pos-
itive right could be interpreted as a legal recognition that non-human
animals are legal subjects with rights. Alternatively, to prevent ambig-
uousness concerning the legal status of non-human animals, a positive
right of animal welfare could also be implemented (or interpreted) as
being a right of humans, not of non-human animals themselves. In that
way, non-human animals would still not have rights, and thus their
legal status would remain unaffected. This option, however, would lead
to a circuitous, legally ugly, and inconsistent construction in which
the beneficiaries of a constitutional right are not the same entities as the
rights holders.®” A state objective on animal welfare, on the other hand,
rightly recognizes non-human animals as its primary beneficiaries, but
does not affect their legal status as (“animated”) objects. In this light,
a constitutional state objective may in many respects look much like a
positive right, but it is the better alternative of the two if one’s goal is to
unambiguously preserve the legal (“animated”) object status of non-hu-
man animals (which is likely to be a goal of many states for some time
to come).

5.3 State Objective on Animal Welfare
in Switzerland

Now that we have a clearer view of the effects that a constitutional
state objective has and does not have in theory, it may be informative
to look into the actual functioning and effectiveness of a state objec-
tive on animal welfare in a country that already has one. Switzerland is
an appropriate choice for providing such an impression. It was the first
European country to include animal welfare as a specific issue within its
Constitution, and its legal system appears to offer animals some of the
best protections in the world.®® The Swiss Federal Constitution (abbre-
viated as SFC) has two allegedly ground-breaking provisions concerning
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animals. First, article 80 SFC, containing a state objective that declares
animal welfare in general to be a state matter. Second, article 120 SFC,
which declares (or “acknowledges,” depending on one’s philosophical
outlook) that living beings have dignity. Because of this combination,
Swiss constitutional protection for animals is relatively high, which
makes this country particularly suitable for study. If the practical func-
tioning of the Swiss state objective appears to fail at meeting the enfran-
chisement criteria, then the legal constructions in other countries with
a state objective but without the added dignity protection are even less
likely to meet the enfranchisement criteria. Moreover, Switzerland has
had a constitutional state objective for a long time (over forty years),
and the country thus has had plenty of time to reflect on the function-
ing of the state objective and correct any possible deficiencies or short-
comings found in its legal construction.

The Swiss state objective on animal welfare is constitutionalized in
article 80 of the Swiss Federal Constitution. The first section of this pro-
vision reads: “The Confederation shall legislate on the protection of ani-
mals.”® The second section contains a list that specifies the legislative
fields that are of particular importance (animal keeping, animal trade,
animal experimentation, etc.).”? The third section assigns competence
to the twenty-six cantons in enforcing animal welfare regulations.”! Tt
is the prevailing legal opinion that with the introduction of this provi-
sion on animal welfare into the Swiss Federal Constitution, Switzerland
made animal welfare a legally protected national interest with a consti-
tutional status equal to other national objectives and that the provision
binds all three governmental branches.”? The state objective also func-
tions as a constitutional basis for statutory animal welfare protection,
which makes it possible for animal welfare prescriptions to compete
with fundamental rights of humans on a more equal footing.”?> The
introduction of animal welfare into the constitution therefore not only
has symbolic value, European animal law expert Gieri Bolliger (1968-)
argues, but also far-reaching practical signiﬁcan(:e.74

The Swiss legislator has acted on the state objective. In 1981, in
an attempt to give due regard to the state objective, the Swiss parlia-
ment passed Switzerland’s most important animal welfare legislation:

the Tierschutzgesetz (Animal Welfare Act, abbreviated as AWA).”> The
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Animal Welfare Act comprises rules on animal welfare applicable to all
animals in all sectors (in animal farming and in animal experimenta-
tion, but also to companion animals and wild animals). The legal ani-
mal welfare framework set out in the AWA is further specified in the
Tierschutzverordnung (Animal Welfare Ordinance, abbreviated as
AWO), a federal ordinance lower in the legal hierarchy, enacted by the
Swiss Federal Council (a seven-member executive body of the Swiss
government, elected by both chambers of the Federal Assembly).”® The
Animal Welfare Ordinance includes more than 220 articles and has five
appendices which all further address the general rules of the AWA.””
The introduction of the AWA and the AWO are the most important
and measurable actual effects of the Swiss state objective so far.

As stated before, the Swiss Constitution also contains a provision
that acknowledges the “dignity of living beings” (Wiirde der Kreatur),
which is taken to include non-human animals in Swiss doctrine.”®
Switzerland was the first country to have introduced such a consti-
tutional provision, and it did so as early as 1992.7° It is important to
also include this provision in our analysis of the practical meaning of
the Swiss constitutional state objective, because this provision on the
dignity of living beings could add flesh to the bones of the state objec-
tive. It has the potential to enrich the significance of the state objective.
Constitutionally recognizing the dignity of animals could have revolu-
tionary effects, if it indeed expands the philosophical concept of dig-
nity, formerly only accorded to humans, to other animals as well.8 If
accorded to them in the original Kantian way, animal dignity protection
would, at minimum, mean the end of using animals as mere means to
an end.?! In theory, it could have the effect of impeding all state action
that facilitates using animals purely as objects (such as dispensing per-
mits for animal experimentation and providing public subsidies for ani-
mal farming), and possibly even prompt the government to outlaw all
such purely instrumental uses of animals.

When raising such high expectations of a significant transition, arti-
cle 120 SFC, covering animal dignity, can only disappoint. The first
section of the provision reads as follows: “Human beings and their envi-
ronment shall be protected against the misuse of gene technology.” The
second section reads: “The Confederation shall legislate on the use of
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reproductive and genetic material from animals, plants and other organ-
isms. In doing so, it shall take account of the dignity of living beings as
well as the safety of human beings, animals and the environment, and
shall protect the genetic diversity of animal and plant species” (italics
JV).82 Paradoxically, the dignity of living beings, a concept that orig-
inally meant the opposite of using an individual as a mere means to
an end, is here mentioned in the context of using animals for genetic
engineering. This immediately gives rise to a certain scepticism: is the
concept of dignity given a different meaning than how it is generally
used? It is also remarkable that article 120 SFC is not an article that
independently recognizes the dignity of living beings, but an article pri-
marily focused on genetic engineering, which en passant recognizes the
dignity of living beings. The sceptical reader might say that, since this
acknowledgement of living beings’ dignity is merely done in the context
of genetic and reproductive engineering, it can have no legal implica-
tions outside of that context. He might ask why the legislator first and
only introduced this concept in the context of reproductive and genetic
engineering if he meant to recognize the dignity of living beings as a
general principle. The legislator could have created a separate article for
living beings’ dignity, as he did for human dignity. Article 7 of the Swiss
Federal Constitution recognizes human dignity without referring to a
specific context: “Human dignity must be respected and protected.”®?
Human dignity is thus independently recognized, and in addition to
this independent general recognition of human dignity, the importance
of respecting human dignity in several medical-technical contexts is
repeated in other articles (118b, 119, and 119a of the SFC). A simi-
lar general and self-contained article recognizing living beings’ dignity
does not exist, however. The absence of an independent article on living
beings’ dignity could mean that the legislator intended to recognize it
only in the context of genetic and reproductive engineering.

On the other hand, from a more philosophical point of view, it
remains to be seen whether recognizing dignity in one context can have
meaning for that context only. The philosophical concept of dignity
seems to resist such an interpretation, because dignity pre-eminently
indicates comprehensiveness and permanency. Dignity is a matter
of either having it or not, it is an all-or-nothing concept.84 From this



5 Enfranchising Animals in Legal Institutions ... 227

point of view, the dignity of a living being, once recognized, cannot be
valid in one context and absent in the other. The opinio juris also fol-
lows this line of thought. Even though the dignity of living beings was
specifically and exclusively mentioned in the context of gene technol-
ogy, its implications are taken to exist beyond that context. According
to Swiss doctrine, the protection of animal dignity is a general consti-
tutional principle that must not only be respected in all state action,
but also in the complete Swiss legal system.®> As with article 80 SFC,
the dignity-of-living-beings provision binds all three governmental
branches.3¢

The constitutional recognition of animal dignity seems to have had
some effect on lower Swiss legal sources. An important effect it has had,
is that the recognition of animal dignity was copied into the Animal
Welfare Act in 2008, although it lost some of its meaning in the pro-
cess. Whereas the dignity concept in article 120 of the Constitution
recognizes the dignity of @/l animals except humans, the AWA dignity
provision quite controversially merely covers vertebrates, cephalopods,
and decapods.’” In spite of this loss, the dignity concept is given a
prominent role as a guiding principle in the AWA. The first provision
of the act emphasizes the importance of animal dignity for the rest of
the document and for all other regulations based on the AWA (most
notably the AWO).28 The AWA gives this commitment further content
by legally protecting animals against certain infringements of their wel-
fare. In principle, non-human animals are protected against inflictions
of pain, suffering, harm, and the inducement of anxiety.®’ A violation”
of the animal’s dignity, however, is also legally constituted when he is
“exposed to anxiety or humiliation, if there is major interference with its
appearance or its abilities or if it is excessively instrumentalised.”! This
is where the added value of dignity protection in comparison with com-
mon animal welfare legislation comes to the fore: the animal also finds
himself legally protected against certain actions that do not necessarily
inflict physical injury.??

The aforementioned legal protection of animals and their dignity is,
however, not robust, but rather of relative value.?® The actions that %
principle constitute a violation of the animal’s dignity (causing pain,
suffering, harm, anxiety, humiliation, substantial interference with his
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appearance or abilities, and excessive instrumentalisation) may, accord-
ing to the law, be legally justified by “overriding interests.”®* Put the
other way around, all of these sometimes extremely harmful practices
done to animals are legally permissible if they serve “overriding inter-
ests.” In order to be justified, the interest of a person in violating an
animal’s dignity must, on balance, outweigh the animal’s interest of not
having his dignity violated.”> The amount of actual legal protection
based on the animal’s dignity, therefore, only becomes clear after all rel-
evant interests are balanced in a certain given case. The AWA offers no
instructions on how this balancing of interests must be done—a signif-
icant hiatus in the construction of this law, especially given the risk of
biased weighing because one of the involved parties (humans) have to
do the balancing themselves. Luckily, however, we are not completely
left empty-handed here. The principle of proportionality is generally
employed in matters like this, and doctrine also recognizes the propor-
tionality test as the right procedure in this matter.” In this context, the
legally required weighing of interests therefore comes down to the fol-
lowing. In order to be legal, the action that affects the animal’s dignity
(causing pain, suffering, harm, anxiety, humiliation, substantial inter-
ference with their appearance or abilities, and excessive instrumental-
isation) must: (I) be suitable, (II) be necessary to achieve a legitimate
purpose, and (III) serve a legitimate interest that proportionally prevails
over the severity of the stress caused to the animal.”” Important to note
here is that in the balancing of these interests, animal dignity is on the
same normative level as other constitutionally protected values, such
as the fundamental rights of humans, due to its constitutional basis.?®
The fact that all are protected in the Constitution suggests that giv-
ing human interests general and absolute precedence is impermissible.
Such would, according to Swiss animal law experts Margot Michel and
Eveline Schneider Kayasseh, “undermine the quintessence of the dignity
of the Creature and reduce it to an empty phrase.””

In addition to the previous analysis, two questions need to be further
addressed. First: whether this legally required balancing of interests is
consistent with any reasonable explanation of animal dignity. Second:
whether this legally required balancing of interests is as promising in
practice as it appears in theory.
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With regard to the first issue, the foregoing analysis confirms the
scepticism articulated earlier: it seems that the dignity of animals is
not given a legal meaning that is anything similar to that of the dig-
nity of humans, nor does it come close to any other reasonable under-
standing of dignity. In Swiss law, the legal implementation of animal
dignity has essentially led to a legal framework that does precisely the
opposite of implementing dignity protection. Neither the dignity con-
cept in the Constitution nor its implementation in the AWA offers
animals the absolute protection against purely instrumental use that rea-
sonably could have been expected on the basis of the philosophical and
commonsensical understanding of the concept of dignity.!% Whereas
human dignity is generally taken to have an inviolable core content
which is unconditionally protected by law, Swiss animal law subordi-
nates animal dignity protection to “overriding” human interests.!’! The
dignity protection offered to animals thus is completely fluid, because
it is—in clear violation of all reasonable explanations of dignity pro-
tection—subordinate to utilitarian calculations. Furthermore, not only
does the law not inexorably forbid causing animals severe pain, suffer-
ing, and harm, even the animal’s life is not protected against destruc-
tion, a thorn in the side of many Swiss animal law experts.!%? The
dignity protection, which according to prevailing legal opinion should
include respect for the inherent value of animals,'% is thus completely
hollowed out, for as Gieri Bolliger aptly notes: “a value can hardly be
more ignored than by its complete destruction.”%4

Despite the constitutional recognition of animals’ dignity and the
basic philosophical meaning of dignity as deserving of being treated as
a subject and not degraded to a replaceable object, Swiss law still allows
the lives and basic interests of animals to be sacrificed on the altar of
human need (and greed). Since constitutional dignity protection has
not led to a core protection of some elementary animal interests, it
thus has not lived up to its potentials in this sense. Precisely in uncon-
ditionally protecting certain core interests of non-human animals, a
legal system with dignity protection could have had added value over
a legal system with merely a state objective on animal welfare. Instead,
in Switzerland, just like in countries without dignity protection, the
law allows for the killing and harming of animals if legally justified by
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mere “overriding interests.” Animal experimentation, and many other
practices in which animals are used as sole means to an end, are still
legal under Swiss law, in spite of constituting clear violations of ani-
mal dignity (in the philosophical sense).!0 It is legal, for instance, to
rear animals for the sole reason of killing them. This would obviously
be unthinkable if it involved humans, because it would be the grav-
est violation of their dignity. With regard to humans, dignity is taken
by many to be the philosophical basis for granting them fundamental
rights, it prohibits exclusive instrumentalisation, and it leads to a legally
inviolable core protection. Importantly, this core protection, which
includes for instance protection against torture, is absolute and unre-
stricted, which means that it may not be compromised in any weighing
of interests.'’® Animal dignity, in contrast, has not led to the granting
of fundamental legal rights to animals, the unconditional prohibition
of exclusive instrumentalisation, or to a legally inviolable core protec-
tion of animals’ most important interests—human interests may always
prevail.!% The legal concept used in the Swiss Federal Constitution,
“dignity,” thus has two fundamentally different meanings depending on
the species of the entity to which it applies. According to some Swiss
law experts, attaching poor legal meaning to the concept of dignity of
animals in comparison to that of humans is not only highly hypocrit-
ical, but also a serious problem for the legal system of Switzerland. A
coherent legal system ought not to attach two almost opposite mean-
ings to the same legal concept, or legislative contradictions are likely to
arise.!%8 The fact that the animal version of dignity is robbed of its orig-
inal meaning in Swiss law is thus not only worrisome in itself, but also
because it brings incoherence into the Swiss legal system.

Although insufficient when set against the rather high standard of the
philosophical concept of dignity, the legal structures of Switzerland may
still be interesting from a less demanding point of view. After all, Swiss
law seems to require weighing the interests of humans and non-human
animals against one another when certain animal-harming behaviour is
legally assessed, which would be quite revolutionary. As stated above,
according to legal doctrine, only proportional harms to the animals are
legally allowed. Accordingly, an action that injures an animal seems, in
principle, only legal if it is suitable, necessary to achieve a legitimate
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purpose, and if it serves an interest that prevails over the severity of the
stress caused to the animal. If actually applied in this way, the unique
Swiss combination of a state objective on animal welfare and dignity
protection would signify a vast improvement of the legal structures
from an interspecies point of view.

Despite this promising requirement of having to balance interests,
however, the actual functioning of this legal framework has so far been
rather disappointing. The legal escape route which allows for harming
animals on the grounds of “overriding interests” is eagerly taken and
creatively interpreted to allow for even the most harmful (and dignity
violating) actions. Somehow, humans almost always find their own
interests to be prevailing over non-human animals’ interests, leaving
non-human animals in the cold. To Swiss humans and legal practice,
the utility of animals is still much more important than their basic
interests or their dignity, even though the Swiss Constitution recog-
nizes that they have it.!% Despite all constitutional efforts, animals in
Switzerland are still horribly, but legally exploited in numerous ways,
exploitations that could not be justified if truly objectively tested against
the proportionality criteria that have been accepted as applicable here
by legal doctrine. It is unthinkable that a truly sincere and objec-
tive (non-speciesist) balancing of interests—as, according to doctrine,
is required by law—would lead to the conclusion that, for example,
humans’ gastronomical preferences outweigh a farmed animal’s inter-
est in avoiding a life full of pain, suffering, and eventually slaughter.!?
That one individual’s gastronomical preferences are more important
than another individual’s most elementary interests may be the prevail-
ing opinion in society, but could hardly be the outcome of a truly objec-
tive weighing of interests.

It should not come as a surprise that many experts in Swiss law crit-
icize the rather disappointing application of the constitutional provi-
sions on animals in practice. Swiss animal law expert Vanessa Gerritsen
is disillusioned that “As in other countries, Swiss society and authori-
ties are not willing to stop the exploitation of animals. There are strict
limits to the use of animals, but their disposability is not essentially in
question.”!'! Margot Michel and Eveline Schneider Kayasseh both sub-

scribe to that analysis. They also note that the usability of animals is
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not fundamentally questioned, and add that the value of the protection
of animals against the infliction of suffering remains restricted due to
the subordination to human interests.!!? Gieri Bolliger too, concludes
that “the far-reaching conceptual reorganization of Swiss animal law has
not yet led to a fundamental change in the human-animal relationship
in practice.”!!3 Intensive rearing of animals in order to kill them is still
legal under Swiss law, despite the fact that it is, as Bolliger points out,
the textbook example of mere instrumentalisation and disproportional

animal use.!14

5.4 Normative Assessment
of the Constitutional State Objective

Let us now move away from the Swiss situation and analyse state objec-
tives on animal welfare more generally from a normative perspective.
Compared to some of the political options of enfranchising animals that
were addressed earlier, the here-discussed model of the constitutional
state objective seems more promising—at least in theory. Appealing
to the constitution allows a liberal democracy to legitimately steer
legislation, policy, and state action into a certain (in this case: more
animal-friendly) direction, without compromising on liberal democratic
values. From the perspective of the enfranchisement criteria, the state
objective on animal welfare is not fully ideal, however. In this section,
important pros and cons of the constitutional state objective on animal
welfare will be assessed in the context of the enfranchisement criteria.

5.4.1 The Independence Criterion

It seems that a state objective on animal welfare is quite an attractive
theoretical option when it comes to living up to the independence
requirement. It has the potential to establish a more independent posi-
tion for animals and their welfare in the constitutional structures of the
liberal democratic state.
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We have seen that in liberal democracies without a state objective
on animal welfare, the welfare of animals has no meaningful independ-
ent status in the political or legal balancing of interests. To be included
in such considerations, animal welfare generally has to coincide with
human interests or preferences. In other words, in states without a
state objective on animal welfare, it is generally not required to address
animal welfare as a separate issue which is of importance for its own
sake. In theory, a constitutional state objective on animal welfare can
alter this. With a constitutional state objective on animal welfare, ani-
mal welfare evolves from a non-committal value into an independent
value of constitutional importance, and this implicitly and explicitly
recognizes that animal welfare is an inherently important and legitimate
aspect of the constitutional state.!'> Since a constitution with a state
objective on animal welfare recognizes animal welfare as an independ-
ent value, it ought to be separately addressed in legislative and executive
deliberations. As a consequence of the state objective, animal welfare
is thus no longer only of importance if it coincides with values that
humans cherish, but it becomes a value to be pursued independently.

Apart from improving the independent status of animal welfare
in legislative and executive considerations, the state objective also has
the potential to improve the independent status of animal welfare
in the context of more specific conflicts of interests, such as in court
cases. Whereas without a state objective, animal welfare could often be
ignored in such contexts, or could only have played an indirect role as
an interest that is secondarily pursued by humans, the state objective
requires that animal welfare is noticed as an independent player on the
field of interests. That is: regardless of human endorsement, because its
independent value now stems from the constitution and need no longer
be externally inserted by humans. Furthermore, due to a state objec-
tive, the interests of animals even get a chance of prevailing over human
interests as protected in the peripheral sphere of fundamental rights.
However, despite the fact that, in theory, the state objective facilitates
these improvements in relation to the independence requirement, it is
not at all certain that they will be realized. This will be clarified in the
next subsection.
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5.4.2 The Non-contingency Criterion

The state objective also has the potential to reduce the contingency with
which animal interests are taken into account in liberal democracies.
The state objective is a formal reflection of the state’s commitment to be
involved in the lives and welfare of its non-human inhabitants, notably
laid down in the most important document of the liberal democratic
state. This is an important improvement when it comes to the relation-
ship between animal welfare and the liberal democratic state, regardless
even of whether a state truly adheres to the state objective. Even if a
constitutional state objective on animal welfare were to be completely
ignored in practice, it nonetheless would continuously send the message
that the situation should be otherwise, and thus consequently put pres-
sure on state officials to change the status quo in accordance with what
is required by the constitution. In this way, a state objective on animal
welfare, even if not adhered to by the state, is functional in the sense
of pointing out that there might be a legitimacy problem with current
governance.!!® It is also important that adopting such a serious com-
mitment to the welfare of animals in a constitution removes political
controversy on the issue in question.!'” This should have the indirect
effect of removing some of the contingency of paying due attention to
animal interests by state officials. If indeed accepted as a constitutional
principle, the welfare of a state’s animal inhabitants can no longer be
the exclusive concern of politicians affiliated with green parties and ani-
mal advocacy parties, but rather must be the concern of 4/ state ofh-
cials, for all of them are, given the rule of law, bound by constitutional
values and norms. These consequences of the state objective may sub-
tly improve the non-contingency with which animal interests are taken
into consideration by the state.

Despite these improvements, however, it is clear that even with a
constitutional state objective, the inclusion of animals’ interests in gov-
ernmental deliberations is, to a great extent, still dependent on several
other factors, such as the integrity and personal commitment to animal
welfare of individuals in key governmental positions, the societal will-
ingness to respect animal welfare, and the urgency of other state matters
that require attention and resources. In other words, a state objective
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has the potential to have important effects, such as limiting fundamen-
tal rights when this is necessary for respecting animal welfare, making
animal welfare a factor of importance in specific legal disputes and in
wider policy and legislative considerations, and safeguarding progress
on this issue in the longer term, but these effects are not automatically
realized. Putting flesh to the bones of the state objective requires sincere
and active commitment and dedication from state officials.

The same is true for the theoretical improvements in relation to the
independence requirement as just discussed. Addressing animal welfare
as an independently important issue, and thus making the state objec-
tive meaningful in practice, also requires commitment and dedication
from state ofhicials. Characteristic of a state objective, however, is leav-
ing state officials a large amount of discretionary space in giving effect
to the objective. Respecting animal welfare is thus an objective of the
state that, although it may not be actively frustrated, is practically just
waiting to be addressed whenever state officials are of the opinion that
there is enough urgency and resources to actually address it. In deter-
mining when, how, and to what extent acting on the state objective is
required, governments are typically allowed significant discretion.!!®

Furthermore, the state objective has inherent limitations that,
regardless of the level of governmental commitment, seem to render
it insufficient to ever secure a truly non-contingent and equal consid-
eration of animals™ interests. We have seen that, even though they are
included in the same important legal document, constitutional state
objectives cannot fully and equally compete with the fundamental
rights of humans, for they cannot justify infringing on the core pro-
tection of fundamental legal rights. Due to this limitation, a true equal
weighing of interests remains ultimately impossible, for even animal
welfare rules backed by a constitutional state objective cannot prevail
over human interests that fall under the core protection of fundamen-
tal legal rights—no matter how elementary or weighty they are. This
fact that a state objective cannot function as a basis for competing with
the fundamental rights of humans on an equal footing means that ani-
mal interests will continue to remain fundamentally legally subordinate
to human interests, even in jurisdictions which have adopted a state
objective on animal welfare.
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Yet another shortcoming is that a state objective does not automat-
ically create a legal basis on which hypothetical legal animal represent-
atives could actively pursue the enforcement of animal welfare rules
in court.'’ Undertaking legal action on behalf of an animal in order
to address certain illegal animal-harming behaviour or the failure of
administrative agencies to enforce animal protection rules thus remains
impossible, for even in the presence of a state objective, the required
legal standing is still lacking (with the exception of the earlier-discussed
standing for some animal welfare organizations in some jurisdictions
under specific circumstances).

The inability of the state objective to secure a non-contingent and
equal weighing of humans’ and non-human animals’ interests in all
state actions also came to the fore in the case study regarding the Swiss
constitutional provisions on animal welfare. Not even the country with
the best constitutional protection for animals on earth has succeeded
in attaining this goal. This is not to deny that the introduction of ani-
mal welfare as a state objective and the recognition of animal dignity
in the Swiss Constitution have had a significant effect on Swiss law.
Most notably, it improved the protection of animal welfare in the law,
and even though supporting empirical data seems unavailable, possibly
also the actual treatment of animals in Switzerland. However, the pur-
pose of the Swiss case study was not to investigate whether the Swiss
constitutional protection of animals has improved actual animal wel-
fare, but whether it improved the political and legal position of animals
from the perspective of the enfranchisement criteria. In the context of
the non-contingency criterion, it seems that the Swiss construction did
not come close to ensuring a serious and non-contingent position for
animals and their interests. Even in Switzerland, non-human animals’
most elementary interests are still fundamentally subordinated to all
kinds of human interests, and an objective and fair weighing of these
interests is not guaranteed.!?’ The Swiss case study has elucidated that
even in the company of a constitutional recognition of animal dignity,
a state objective cannot alter the unwarranted dominance of human
interests in the legal sphere. Although, according to Swiss legal doctrine,
the legal structures should prompt judges to only accept infringements
on animals’ welfare that are truly proportional and necessary, we see
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that, in practice, legal norms are anthropocentrically interpreted and
applied so as to allow for many forms of disproportional animal harm
and even pure instrumentalisation.

Most likely, this loose interaction with the state objective is caused
by the fact that the state objective itself does not explicitly instruct state
officials (including the judiciary) to weigh interspecies interests in the
equal way that is required according to legal doctrine. It is possible that
state officials may be reluctant in culling human freedoms to use, abuse,
and instrumentalise other animals as long as there is no clear or explicit
assignment and authorization to do so. After all, weighing human
and other animals™ interests non-contingently and equally against one
another would have greatly disruptive effects on current liberal demo-
cratic societies, in which disproportional animal (ab)use and instrumen-
talisation are omnipresent.!?! State officials might be reluctant to cause
such disruptive effects on society on the mere basis of the legal doctrine
on how the weighing of interests should take place. Possibly and under-
standably, they are only willing to take that legal leap if such a require-
ment were backed by a strong democratic authorization in the form
of explicit legislative instructions in that direction. A constitutional
state objective, with its inherent allowance for great discretionary and
interpretation space, may be understood by many to not send a clear
enough message or offer a firm enough legal mandate to demand such
a ground-breaking legal shift. Absent explicit legislative authorization to
weigh non-human animal interests non-contingently and, in principle,
equally to those of humans, state officials may thus feel inclined to con-
tinue attaching greater weight to human interests while subordinating
or even ignoring non-human animals’ interests as a way of reflecting
societal opinions on this matter.!??

As a matter of handling the state objective, this is understanda-
ble, given its open and mult-interpretable nature. However, with
Switzerland’s additional constitutional recognition of animal dignity,
giving this much power to public opinion in, for instance, judicial deci-
sions is less defensible. Unlike a state objective, a constitutional recogni-
tion of animal dignity should not be open to many interpretations. The
meaning of dignity is primarily determined by centuries of philosoph-
ical contemplations on the concept and by the commonsensical use of
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the term, which means that the options of legally interpreting “dignity”
are limited. Protection of dignity should primarily include a protection
against exclusive instrumentalisation that is not subject to utilitarian
considerations, as this seems implied in the very meaning of “dignity.”
Once animal dignity is constitutionalized, public opinion on whether
or not forms of exclusive instrumentalisation can be “justified” by other
interests is thus redundant and should not be necessarily relevant to
judicial contemplations on what dignity protection requires precisely.
Clear constitutional demands, after all, commit a judge to respecting
them, even if this contradicts a temporarily popular opinion. Whereas
a state objective inherently leaves much room for interpretation favoura-
ble to public opinion, constitutional dignity protection seems to require
hard and unnegotiable norms which the judiciary is expected to apply
regardless of societal support in a certain circumstance. As stated before,
this is where dignity protection of animals could have had added value
over a state objective on animal welfare: it would have been logical if
dignity protection had covered an absolute core protection of ani-
mals. We must, however, conclude that dignity protection as realized
in Switzerland has not lived up to this potential of offering this added
value over a mere state objective. The most horrible ways of using, abus-
ing, and, crucially, purely instrumentalising animals are still a daily and
legal routine in the country that is formally burdened with the task of
protecting animal welfare and that recognized the dignity of animals in
its most eminent legal document. In sum, it is safe to say that the state
objective, even if combined with constitutional dignity recognition, has
trouble in meeting the non-contingency requirement, because it seems
unable to secure a non-contingent and equal weighing of humans’ and
non-human animals’ interests in the considerations of the state.

Enforceability

One of the aspects of a state objective on animal welfare that causes it to
fall short in relation to the non-contingency requirement is the fact that
a state objective can hardly be legally enforced. There seem to be two
interrelated reasons for this. First, the checks and balances that generally
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work well to establish compliance with the constitution seem to mal-
function here. Second, the fact that a state objective typically allows
for much discretionary room makes it rather unsuitable to be strictly
enforced.

Many of the general checks and balances in liberal democracies
are anthropocentric in the sense that they ultimately rely on the self-
ish motives of the human electorate. This leads to problems when the
same mechanisms are used to establish compliance with a constitutional
provision that, quite revolutionary, does zof primarily aim to protect
human interests, but non-human interests instead. In that case, checks
and balances that are ultimately anthropocentrically driven (by the ego-
ism of the human political agent, that is) struggle to establish compli-
ance with the norm.

As discussed, a state objective ought to have various institutional
effects, and which body is ultimately responsible for reviewing compli-
ance with these effects differs by jurisdiction. In most cases, however,
the legislator, the electorate, and the judiciary (in general, or a consti-
tutional court) will be responsible for monitoring compliance with the
state objective.!?> When it comes to the responsibility of the legislative
branch or (ultimately) the electorate to check compliance with the state
objective—for example the extent to which the executive branch suc-
ceeds in giving due regard to animal welfare in its considerations—we
know that there is a clear anthropocentric incentive at play. Since the
electorate is exclusively human, this may mean that state officials under
popular control are neither intrinsically nor institutionally inclined to
correct the executive branch if it does not succeed in paying due regard
to animal interests.

With regard to the checking mechanism that calls on the judiciary to
review compliance with the state objective, we have seen that there may
be some more or less legitimate reticence to effectively give priority to
animal interests when they are, objectively speaking, weightier. As dis-
cussed above, this judicial self-restraint may well be based on a (in light
of the separation of powers) healthy reservation to not exert powers that
are not explicitly assigned by law and to not enforce norms that are not
explicitly stated in law. The vagueness that is inherent to state objectives
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thus also plays a big role here, but this aspect will be more extensively
addressed further below.

It seems safe to say that enforcing a constitutional state objective
is very hard and that a state objective never automatically constitutes
legal guarantees, which is partly due to the malfunctioning of general
checks and balances in this context. This is worrisome in the light of the
non-contingency requirement. Therefore, we might consider improv-
ing the checks and balances that function in the context of the state
objective before we can definitively reject the state objective on animal
welfare as an animal enfranchisement option on grounds of normative
deficiency. In contemplating improving these checks and balances, we
may learn from some of the institutional changes that have been pro-
posed by Kristian Skagen Ekeli in the context of future people and their
constitutional protection. By this route, we will also arrive at the second
reason for why state objectives are hardly enforceable: they are inher-
ently permissive.

In one of his constitutional models, Kristian Skagen Ekeli proposes
making the protection of the interests of future people a state objec-
tive.? Specifically, he proposes a “posterity provision,” a constitutional
provision that commits a state to “avoid and prevent decisions and
activities that can cause avoidable damage to critical natural resources
that are necessary to provide for the basic physiological (biological and
physical) needs of future generations.”!?> Ekeli signals the same prob-
lem we have encountered as well: the practical value of a constitutional
state objective is generally little, due to the fact that it is hardly enforce-
able. He, however, proposes some additional procedural changes in
an attempt to make a state objective on future peoples’ interests more
enforceable and holds that his proposed provision thus constitutes “a
better and more adequate basis for judicial enforcement than the [exist-
ing] alternatives.”'?° It might be useful to now elaborate a little on
Ekeli’s posterity provision model, especially the procedural remedies he
proposes to remedy the permissiveness of the state objective.

The posterity provision that Ekeli proposes has three sections, the
first of which contains the state objective itself, which, in short, com-
mits the state to preventing avoidable damage being done to resources
that are critical to future people. To escape the trap of proposing a
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provision that has little or no practical effect, Ekeli attempts to improve
the practical value of this state objective by complementing it with two
additional procedural sections. These procedural sections regulate the
process of enforcement and are thus meant to function as a big stick to
ensure compliance with the state objective by the legislative and execu-
tive branches.

The goal of the second section is to enable legal guardians to initi-
ate legal proceedings on behalf of posterity, through which they can
attempt to have the state objective enforced in court. More precisely,
this section must be understood to assign courts the competence to
appoint such guardians and to provide the legal basis of legal standing
for such guardians.!?” Translated into our context, we could consider
creating a similar procedural addition to state objectives on animal wel-
fare that allows legal guardians to initiate legal proceedings on behalf
of non-human animals in order to attempt to have the state objective
enforced in court. Courts will then be able to review the state’s com-
pliance with the constitutional state objective, and legal guardians of
animals will be able to contest state behaviour in court. This would,
in principle, allow the courts to review all actions of the legislative and
executive branches that might interfere with the state objective, among
which bills, acts of parliament, and decisions and regulations made by
the executive branch.

The third section of Ekeli’s posterity provision describes three meas-
ures that the reviewing court can impose in an attempt to make the
state comply with the state objective. According to Ekeli, courts should
be enabled to “(1) require that state authorities undertake environ-
mental and technological impact assessments before they make decisions
affecting critical natural resources; (2) require that the final enactment
of a proposed law is delayed until a new election has been held if the
court believes that ... the law in question can cause avoidable dam-
age to critical natural resources; or (3) require a referendum on the law
proposal under consideration” (italics JV).1?8 Translated into the con-
text of a state objective on animal welfare, this would mean that courts
would be enabled to: (I) require that the state authorities undertake
animal welfare impact assessments before they make decisions affect-
ing animal welfare, (II) require that the final enactment of a proposed
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law is delayed until a new election has been held if the court believes
that the law in question can cause avoidable damage to animal welfare,
and (III) require a referendum on the proposed law under considera-
tion. With these competences, reviewing courts can interfere with the
legislative and executive processes if their assessment leads them to
believe that the state objective is about to be disrespected by the state.
This may improve the enforceability of a state objective, and, as Ekeli
considers important, possibly also the process of deliberation and
decision-making.'%’

How are we to appreciate these procedural additions in the light of
improving the enforceability of a state objective on animal welfare?
Could procedural additions such as the ones proposed by Ekeli in the
context of future people take away some of the permissiveness of a state
objective on animal welfare? The effectivity and normative desirability
of the proposed type of judicial review will now be discussed.

To start with, there may be some reservations about the model that
Ekeli proposes from the perspective of effectivity. More precisely, the
measures that the courts can impose in order to compel the legislative
and executive branch to act in line with the state objective, namely
ordering an impact assessment, delaying the enactment of law, and
ordering a referendum, are not likely to be effective in the animal wel-
fare context. With regard to the first measure, which would allow the
court to require that state authorities undertake animal welfare impact
assessments before they make decisions affecting animal welfare, it is
unclear how this would be effective in establishing compliance with
the state objective. Governmental decisions regarding animal welfare,
especially executive ones, are not always publicly announced before
they are made. Decisions made without prior public notification thus
remain deprived of judicial review, for it remains unclear how a legal
guardian could pre-emptively start legal proceedings regarding such a
decision. More importantly, however, with regard to decisions that do
end up under judicial scrutiny, it remains unclear how ordering that an
impact assessment on animal welfare must be made can establish com-
pliance with the state objective. An impact assessment does not seem to
give any guarantees with regard to the substantive decision that follows
after the impact assessment is conducted. In other words: requiring an
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impact assessment to be undertaken is not the same as requiring officials
to take due notice of the state objective. Even if an impact assessment is
made, government authorities may still decide to negate or dispropor-
tionally harm animal interests, which could constitute a disregard for
the state objective that the court cannot prevent or sanction.

The second measure, the one that enables courts to require of the
legislator that the final enactment of a proposed law is delayed until a
new election has been held if the court believes that that law may cause
avoidable damage to animal welfare, struggles with the same problem.
It does not in any way guarantee that animal interests will be paid due
respect after delay and new elections. To the contrary, we have already
seen that general elections are a particularly poor device for remedying
disregard for animal interests (or, for that matter, future people’s inter-
ests). General elections introduce rather than remove anthropocentric
and “presentist” incentives, because only presently living human agents
vote. Additionally, delaying the legislative deliberation process can, on
its own, offer no guarantees with regard to the substantive outcome of
that process.!?? It is thus not clear how a court could force or even per-
suade legislators to pay due respect to animal welfare in a proposed law
by merely delaying the legislative process and ordering new elections.

Moreover, the same is true with regard to the third measure: requir-
ing a referendum on a proposed law. In this case, too, it is not clear
how a referendum, or delay, could make the legislator change a pro-
posal of law so as to make it sufficiently respectful of animal interests.
A referendum, like general elections, also constitutes an anthropocentric
(and presentist) incentive, due to the specific characteristics of voters.
Yet again, this measure, if imposed by a court, seems to be unable to
persuade, let alone force the state to comply with the state objective.

In sum, it seems that the type of judicial review that Ekeli has pro-
posed is not likely to be effective in adding practical value to a state
objective on animal welfare. Even with the competences that Ekeli pro-
poses, courts still cannot make governmental bodies respect the state
objective. In spite of its probable ineffectiveness, however, there is also
a serious normative argument against introducing the type of review
that Ekeli proposes. More precisely, the emphasis that Ekeli’s model
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places on judicial review is troublesome in the light of the separation of
powers.

Given the open nature of state objectives and the consequential fact
that they do not create clear and firm obligations, Ekeli-like judicial
review would lead to a situation in which highly sensitive and politi-
cal matters would have to be decided by a branch that is not directly
democratically legitimized, nor equipped for that task. Since state
objectives do not create clear rights or even relatively clear instructions
with which the judicial branch can work, the judiciary will be forced
to make substantive considerations relating to the state objective. In
an animal welfare version of Ekeli’s model, courts will be required to
determine whether the intended decisions and activities of the execu-
tive and legislative branches are consistent with the formal objective to
pay due respect to animal welfare. This is an almost impossible task, for
an objective lays out very few concrete norms in the context of which
the judiciary can assess state behaviour. Without additional legislative
clarification on what this objective requires precisely, the judicial branch
would be forced to give substance to this open norm itself, which raises
concerns with regard to the separation of powers.

Ekeli has tried to remedy this problem by specifying what the state
objective requires: government authorities are to prevent making deci-
sions that can eventually cause “avoidable damage,” in order to avoid
judicial interference with their work. This does not ease the judicial task
at all, however, for “avoidable damage” still is a soft norm very much
open to debate. Determining what constitutes “avoidable damage” to
“critical resources for future generations” or, in our case, animal wel-
fare, is still a highly political matter. Whether damage is “avoidable” is
not only interlinked with inconclusive risk assessments but also with
the availability of resources and the distribution of these resources in a
society.!3! Whether, and how many resources are to be spent on pre-
venting certain inconclusive risks of future damage are inherently polit-
ical questions to which there are no clear-cut objectively “true” answers,
only political ones.!¥ Due to their political nature, these questions
ought to be answered by the political branches only. In Ekeli’s model,
however, the judiciary is burdened with determining these political
matters, which seems an unwise violation of the separation of powers.
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Additionally, burdening the judiciary with establishing these political
matters also puts its neutrality and a-political reputation at risk, which
may ultimately result in a dangerous loss of public respect and general
societal support for (decisions of) the judicial branch. For all these rea-
sons, the judicial branch should ideally not be burdened with making
the controversial and political considerations that giving substance to a
vague state objective would require it to.

Ekeli anticipated critique from the angle of the separation of powers,
however, and defends his model against such critique by stating that his
model “does not imply that legislators will be deprived of their power to
make decisions on the above mentioned complex and politically contro-
versial issues.”!?3 Additionally, Ekeli seems to argue that there is noth-
ing atypical about the judicial review implied in his model, that it is
merely a form of ordinary checking and balancing.!3* To start with the
latter statement, contrary to Ekeli’s view, the substantive judicial review
as proposed by Ekeli seems quite extraordinary. As mentioned earlier,
comparative research shows that the actual enforceability of state objec-
tives in court varies between no possibilities of enforcement at all to
marginal enforceability in exceptional cases.!?® There is a good reason
for this general lack of judicial enforceability of existing state objectives:
state objectives are generally too indefinite and permissive to be enforce-
able in court without jeopardizing the separation of powers. In ordinary
checking and balancing, the judiciary ideally has fairly clear guidelines
and preferably not a decisive vote on highly political matters. In this
case, however, the guideline is a state objective, an open political man-
date, the legal implications of which are not explicated in the law itself,
and thus a poor guideline for judges.

Ekeli’s other statement that attempts to save his model from critique
from the perspective of the separation of powers is that the legislative
branch will not be deprived of their power to make decisions on these
politically controversial issues. There are two ways in which one could
respond to this statement. First, we could point out that, even though
the power of the legislative branch to make decisions on these politically
controversial issues is, legally speaking, not “taken away” in the sense
that its mandate is reduced, its power is nonetheless practically curtailed.
Courts will gain decisive reviewing powers on these matters, which



246 J. Vink

means that the legislative powers are, in practice, restricted. It is thus
possible to defend the position that, practically speaking, power is trans-
ferred from the legislative to the judicial branch.

The second way in which one could respond to Ekeli’s statement is
by pointing out that his statement misses the point. Even if, for the
sake of argument, we were to agree that judicial review as proposed by
Ekeli does not take away power from the legislative branch and transfer
it to the judicial branch, this still does not make his model acceptable
in light of the separation of powers. The single fact that the judiciary
gains substantial reviewing powers on highly political matters, regard-
less of where this power is coming from, is sufficient cause for concern.
The fact that the judicial branch always has the last word in a liberal
democracy means that courts, in Ekeli’s model, will effectively be able
to correct or even bar state action whenever it deems this appropriate,
and thus will be enabled to make decisive politically controversial deci-
sions.!3¢ This, on its own, is enough reason to reject the type of judicial
review that Ekeli proposes.

In addition to the critique of Ekeli’s posterity provision model, two
final adjacent points must be stressed. First: the critique on the sub-
stantive judicial review of a state objective that Ekeli proposes does not
imply a rejection of judicial review in general. Second: substantive judi-
cial review of state objectives seems unwise in general, however.

Firstly, the rejection of the type of judicial review that Ekeli proposes
does not imply a rejection of judicial review per se, nor is it a defence of
the too simplistic idea that courts can function as value-free calculators
which merely apply the law. This would be a simplification of the reality
in which (especially constitutional) courts interpret law on a daily basis.
It is unavoidable that courts work with and interpret open norms and
that they sometimes even have to go into politically sensitive questions.
The purpose of open norms in law then is to give courts some discre-
tion to work with the law in all the widely differing cases with which
they will be confronted. What is disturbing about the thorough review
of the state objective proposed by Ekeli, however, is that the purpose of
employing an open norm here is not to leave the judiciary broad dis-
cretionary space to interpret it, but the political branches themselves.
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A state objective is primarily directed at the legislative branch, and the
purpose of the vagueness in the formulation of a state objective is to
offer this branch broad discretionary space. As a consequence, a state
objective necessarily encompasses few guidelines on how the govern-
ment should act and thus how the judiciary can legally assess govern-
mental acts.

Secondly, it may be clear by now that as a result of their permissive
and political nature, state objectives are particularly unsuitable to be
enforced in court. State objectives are legal devices primarily aimed at
the political branches, and as such they are intentionally vaguely for-
mulated in order to allow for much discretion. Political branches need
this discretion in order to remain flexible and be able to adequately
respond to unpredictable social realities. As a result of this vagueness,
however, judicial review becomes necessarily problematic, because in
order to review them, courts would be required to fill in the open norm
with more detailed norms themselves. This would be problematic from
the perspective of the separation of powers, because it would enable the
judiciary to make key political considerations, to judicially construct
norms, and to make politically controversial decisions that do not nec-
essarily have democratic approval.

In light of the foregoing, it seems that the contingent character of the
state objective is not a flaw that ought to be fixed, but rather inherent to
the nature of a state objective. The political-legal instrument of codify-
ing a state objective has its limits in what it can do for a liberal democ-
racy: a state objective simply does not seem to allow for a high level of
enforceability. Trying to improve the enforceability of the state objective
then misses the point, because a state objective is necessarily vague and
necessarily goes hand in hand with a certain discretionary space for the
political bodies—for example, the room to specify how and when this
goal has to be pursued. Crucially, this amount of liberty for the legisla-
ture and executive branch necessarily constitutes a certain contingency.
To the extent to which these bodies are free to pursue the state objective
how and when they choose, animal interests consideration will remain
contingent. It thus seems that the state objective is ultimately unfit to
secure due attention to animals’ interests in de considerations of liberal
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democratic states. As a result, we must conclude that a constitutional
structure with a state objective on animal welfare does not meet the
non-contingency requirement of animal enfranchisement.

5.5 Conclusion

This chapter has assessed one of the options of institutionalizing the
consideration right of non-human animals in the legal institutions of
liberal democracies: the constitutional state objective on animal wel-
fare. We have seen that a state objective on animal welfare may, in the-
ory, have four important effects which improve the extent to which the
state has regard for animal interests in various political and legal con-
siderations. These effects of the constitutional state objective could
imply significant improvements when it comes to the independence
and non-contingency requirements of animal enfranchisement. In
other words: a constitutional state objective on animal welfare has the
potential to have some positive effects on the political and legal status
of non-human animals in liberal democracies when compared to their
position in liberal democracies without such a state objective. A state
objective on animal welfare has the potential to serve as a basis for
addressing animal welfare in several political and legal contexts, and it
is an important formal recognition of the independent value of the wel-
fare of animals. Such a state objective quite straightforwardly expresses
that the welfare of animals is not a matter of importance only if humans
attach value to it, but a serious and elementary aspect of liberal demo-
cratic governance that, in some way or another, requires political atten-
tion. A state objective thus may improve the independent status of
animal welfare and decrease the casualness with which it is addressed in
political and legal considerations.

Importantly, the state objective may serve as a basis for these positive
effects without in any way compromising on the democratic process or
principles that are essential to the functioning of liberal democracies—
that is, if substantive judicial review of compliance with the state objec-
tive is omitted. Unlike many of the options of pure political animal
enfranchisement that were discussed in the previous chapter, the state
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objective does not have dangerous undemocratic shortcomings which
should prevent us from implementing it, nor does it seem to bring
about any other risks to liberal democracies. This is because it employs
constitutions’ unique and well-embedded function of legitimately influ-
encing the law and political actions of the liberal democratic state. It
seems that the state objective can only offer improvements when com-
pared to the status quo in liberal democracies without a state objective
on animal welfare, while not facing the problems that a purely political
enfranchisement of animals would give rise to. In other words: it seems
that the result of adopting a constitutional state objective on animal
welfare can only be positive.

At the same time, our enthusiasm about the state objective must be
tempered, because we have seen that merely adopting a state objec-
tive on animal welfare does not lead a state to meeting the criteria for
non-human animal enfranchisement. Although it may theoretically
function as a basis from which further improvements may stem, and in
that sense has some potential, the state objective offers very few guar-
antees in practice. The case study regarding the Swiss state objective
on animal welfare illustrated that a state objective may be more satis-
fying in theory than in practice. Its biggest shortcomings are related
to the non-contingency requirement and the independence require-
ment: a state objective has too little structural effect, and as a result of
its permissiveness, much of its potential in relation to the independ-
ence requirement is not realized in practice. We have seen that, as an
expression of policy preference, a state objective does not provide clear
instructions. On that account, politicians are relatively free to inter-
pret the objective as they seem fit in specific circumstances, and they
are hardly accountable for how they give substance to the state objec-
tive. Given the vague instruction of the state objective and the broad
discretionary space that it offers state officials, a relative disregard for the
goal stated in the state objective can be unsatisfactory, but is hard to pin
down as clearly unconstitutional.

It is unlikely that the contingent relationship between the state and its
concern for animal interests will fundamentally change merely as result of
adopting a state objective on animal welfare. The contingency of a state
objective, and thus its principled allowance for human abuse of power
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against non-human animals, is likely to remain a problem, because it is
rooted in the permissive nature of state objectives. The body to which the
political branches are accountable (directly or indirectly) under common
checks and balances is the electorate. The exclusively human electorate
will not necessarily require politicians to give a rich meaning to the state
objective, however, especially since this is likely to come at the expense
of their own liberties and their share of societal resources. We have also
seen that not even combining a state objective with a constitutional rec-
ognition of the dignity of animals (the Swiss model), nor enhancing the
state objective by introducing substantive judicial review of it (the Ekeli
model) can solve this contingency problem. Even if the state objective is
complemented with a provision that recognizes the dignity of animals,
the state objective remains a relatively weak legal instrument. The other
option that was investigated which could possibly have strengthened the
state objective was to mandate the judiciary to review the state’s compli-
ance with the state objective. This approach also failed, however. State
objectives essentially do not create hard and measurable rules for govern-
mental action. As a result of this general permissiveness of state objec-
tives, an effective judicial check on compliance with a state objective
would require a thorough type of review that would be problematic in
light of the separation of powers. Judicial review of the state’s compliance
with a state objective thus can only be very marginal if we are to prevent
a breach of the separation of powers, which is so central to the rule of law
and the functioning of liberal democracies. Mere marginal judicial review,
however, cannot improve the state objective in such a way that it meets
the non-contingency requirement.

With its typical allowance of significant discretion for the political
branches, a constitutional state objective can only offer a basis from
which animal welfare may be furthered if human society demands it,
but it cannot offer the institutional guarantees to which non-human
animals are entitled. This legal instrument could certainly open some
doors that would otherwise remain closed, but does, on its own, not
suffice from the perspective of non-human animals’ consideration right.
We have to conclude that, although a state objective on animal welfare
may be an interesting intermediate model in the historical process of
the political and legal emancipation of non-human animals, it has to be
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rejected as an ideal model, because it remains normatively deficient in
light of the enfranchisement criteria, and thus cannot give non-human
animals the political and legal status to which they are entitled.
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Enfranchising Animals in Legal
Institutions: Fundamental Legal Rights

Introduction

In 1789, Jeremy Bentham analysed that it is due to “the insensibility of
the ancient jurists” that non-human animals “stand degraded into the
class of #hings” (italics original), and that their interests thus are as good
as irrelevant to the legal system.! Our analysis of the current legal status
of non-human animals has shown that, since then, nothing fundamen-
tal has changed about the legal categorization and status of animals. The
spirit of these “ancient jurists” responsible for putting non-human ani-
mals into the category of “things” still haunts our legal system. Today,
however, the legal categorization of animals as objects, as well as their
related lack of individual rights, is increasingly contested. In this chap-
ter, I will investigate whether the fundamental choice of the ancient
jurists to leave all non-human individuals out of the sphere of rights can
be successfully contested and whether transforming sentient animals
into legal persons with fundamental legal rights would be a defensible
option of enfranchising non-human animals in liberal democracies.

The first section of this chapter discusses what is true of several
enthusiastic media reports and even academic sources that have claimed
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that some non-human animals have already been granted fundamen-
tal legal rights somewhere around the world. In the second section, the
nature of the rights that are the subject of this chapter is elucidated.
What are the characteristics of the fundamental legal rights under inves-
tigation? The third section deals with additional arguments that could
ground and justify assigning non-human animals such rights. The
fourth section assesses the normative acceptability of assigning sentient
non-human animals fundamental legal rights in light of the enfranchise-
ment criteria. The last, fifth section, encompasses the conclusion of this
chapter.

6.1 Unbreaking News: Animals
Not Granted Rights

Before we get to elucidating what is meant, precisely, by the spe-
cific “fundamental legal rights” that this chapter considers assigning
to sentient animals and whether assigning animals such rights would
be defendable, a certain ambiguity about the status quo of animals
and their current “rights” must be debunked. Every once in a while,
big headlines appear in media around the world about animals being
granted “rights,” but are these truly rights? In order to have a distinctive
meaning and to be able to change the legal status of animals into a dis-
tinctively different one, “rights” in general must mean something like
a subjective legal protection of the animal itself that stretches beyond
ordinary legal rules that merely apply to them. Have non-human ani-
mals been granted any such “rights” anywhere in the world?

In 2014 and 2015, media all over the world reported on an alleged
landmark case concerning an orangutan named Sandra, stating that
the ape had been granted basic rights. “In Argentina, a Court Grants
Sandra the Orangutan Basic Rights,” Time Magazine headlined.? CNN
titled an article “Argentine Orangutan Granted Unprecedented Legal
Rights,” in the article quoting the attorney on the case as saying that
Sandra was ruled a subject of law, “a nonhuman being that has certain
rights, and can enforce them through legal procedure.”® Similar media
coverage was given to a case concerning an Argentinian chimpanzee
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named Cecilia in 2016. Independent reported: “Chimpanzees Have
Rights, Says Argentine Judge as She Orders Cecilia be Released From
Z00™* Metro reported on the Cecilia case: “Judge Rules World’s
Loneliest Chimp Has Rights and Must be Freed.”> Based on interna-
tional news reports such as these, one could easily get the impression
that legal rights for non-human animals are no longer a hypothetical
option, but already exist in several places around the world.

The truth is, however, that reports such as these often suffer from
an uncritical misinterpretation of local judicial rulings, rulings that
can only be properly understood with extensive knowledge of the legal
documents in question and the legal system of the specific jurisdiction.
Given the substantial differences between legal systems in different
countries, the legal meaning of a local ruling can easily be misinter-
preted by people with too little knowledge of the respective jurisdiction
and the local legal system. Spectacular-sounding legal rulings can thus
turn out to be not spectacular at all, if only properly understood in the
context of the legal system in the respective jurisdiction.

Legal experts seem generally sceptical about the actual legal meaning
and significance of the rulings in the aforementioned Argentinian cases.
Benito Aldez Corral, specialized in constitutional law, claimed that the
2014 ruling on Sandra is less spectacular than it may seem. The court’s
statement on which the media’s reports seem to have been based, was,
according to Aldez Corral, in fact a non-binding statement.® Steven M.
Wise, litigating similar cases in the U.S.A. as founder and president of
the Nonhuman Rights Project, is also sceptical about the alleged legal
implications of Sandra’s case. He believes “with reasonable certainty”
that “Sandra has not been granted personhood, the right to habeas cor-
pus, nor any other legal right, and that [this case concerns] a regular
animal welfare investigation.”” Adding to the obscurity of the case and
feeding scepticism concerning this case is the fact that the group who
started the proceedings on Sandra’s behalf, the Argentinian Association
of Professional Lawyers for Animal Rights, is remarkably non-transparent.
They do not publicize the relevant, allegedly ground-breaking legal doc-
uments, and they even refuse to offer elucidation on the legal aspects of
the case to their (informal) sister organization in the U.S.A.8
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The ruling in Cecilia’s case suffers from similar ambiguity and is also
open to different interpretations. The judge in this case, Marfa Alejandra
Mauricio, allegedly ruled that Cecilia was a “subject of [a] nonhuman
right.”? However, in clarifying this ruling, judge Mauricio also stated that
the ruling on this case was not at all a ground-breaking step toward the
legal recognition of personhood for great apes, but rather results from
a quirk in the structure of Argentinian law.!® According to the judge,
Cecelias case was not at all about civil rights, “but about rights that
belong to their species: their development, their life in their natural habi-
tat.”!! Shawn Thompson, who follows the legal efforts in the U.S.A. and
Argentina to win rights for apes notes that the over-enthusiastic interpre-
tation of the two Argentinian cases in the media might not only be based
in an incorrect understanding of the respective judicial rulings, but also in
an incorrect understanding of the Argentinian legal system.!? Argentina is
a civil law jurisdiction, which implies that the legal significance of judicial
precedents is much less than in jurisdictions with a common law system,
such as the U.S.A. and the United Kingdom. For substantially changing
the legal categorization of non-human apes and for granting them indi-
vidual rights of their own, therefore, one or two legal precedents in case
law are not sufficient (that is, if these rulings had the meaning attrib-
uted to them by the media).! Just like in any other civil law country,
this requires a substantial legal change through legislative activity, which
has not yet occurred in Argentina, nor, to the best of my knowledge, in
any other country.'#

More disconcerting than overly enthusiastic media coverage is that
we find similar inaccuracy in some academic work. Jessica Eisen, nota-
bly legally schooled herself, claims in a 2010 paper that New Zealand
has granted the great ape the “right not to be subjected to experimen-
tation.”!> On closer inspection, however, it is clear that New Zealand
did not introduce legal animal rights at all. The country merely changed
its ordinary Animal Welfare Act and added a general ban on harmful
experimentation on non-human hominids. A paper about this legal
transition, to which Eisen herself notably refers, explicitly empha-
sizes that this new Act “does not confer explicit legal rights to them
[non-human great apes]” and that the provisions containing rights were
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rejected precisely on the ground that they “would change the intent and
approach of the bill from welfare to rights.”'® Moreover, not only did
the legal change not add up to the revolutionary paradigm shift that
Eisen suggests, the overall significance of this change in animal welfare
legislation has even been questioned, because “none of New Zealand’s
three dozen non-human hominids were ever at risk of being subjected
to harmful research.”!”

In a similar fashion, in her book Animals, Equality and Democracy,
Siobhan O’Sullivan claims that primates in Spain have enjoyed legal
rights since 2008. O’Sullivan: “spectacularly, in 2008 Spain became
the first country to extend legal rights to some nonhuman animals.
Which animals received that special privilege? Why it was non-human
primates of course.”!8 In truth, however, non-human primates were
not granted legal rights in Spain at all. According to legal scholar Joan
E. Schaffner, something different and less spectacular happened. The
Deputies of the Environment, Agriculture and Fishing Commission
of the Spanish Parliament adopted a resolution which called on the
government to promote the Great Ape Project (which is known for
advocating the granting of legal rights to other apes).!” The resolution
appears to be non-binding, but the Deputies had “the expectation that
it would be implemented into law within four months.”?® In a foot-
note, Schaffner adds: “The Government apparently never responded
and the law was never enacted,” leaving Spanish non-human apes,
just like their worldwide brothers and sisters, ultimately without legal
rights.?!

As noted above, the misunderstandings of what have falsely been per-
ceived to be ground-breaking changes in the legal status of non-human
animals are often rooted in a lack of knowledge or misunderstanding
of the local legal context. The law, being a highly complicated matter
even without all of its transnational differences, can easily be misun-
derstood by scholars without legal training, but also by legal scholars
without sufficient knowledge of the respective legal system, legal tradi-
tions, and other legal peculiarities in a specific jurisdiction. Most often,
we see that ordinary changes to statutory animal welfare law are mis-
interpreted as an attempt to extend fundamental legal rights to other
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animals. However, as explained earlier, statutory animal welfare laws
merely regulate the ways in which we may handle other animals, but
do not fundamentally call into question the very legal categorization of
animals as (“animated”) objects, nor do these laws provide animals with
enforceable individual rights.

A related source of misinterpretations is ignorance with regard to the
legal value of judicial decisions. Again, the uniqueness of jurisdictions,
with all their curiosities, nuances, and to outsiders almost impenetra-
ble traditions, leads to a situation in which the precise legal value of
one judicial ruling can hardly be understood but by a handful of legal
experts. This is because the significance of one judicial decision to the
development of the law differs per legal system. In this context, a gen-
eral distinction between legal systems can be made. In common law
jurisdictions, the development of the law relies much more heavily on
judicial decisions (precedents) than it does in civil law jurisdictions,
in which the emphasis is more on legislative action. Therefore, sudden
spectacular changes of the law such as the recognition of non-human
animals as legal persons with legal rights are generally more likely to
happen through a judicial decision in a common law country than in
a civil law country.?? This general difference between common and civil
law systems may allow us to make some good guesses about the legal
significance of specific judicial decisions, but for a legally precise anal-
ysis of a singular judicial decision, more information about the specific
legal system is needed.

The third source that causes confusion about the legal status of
animals is a linguistic one. It is a longstanding practice to formu-
late ethical convictions about the proper interaction with animals in
rights-language. Moral entitlements are often labelled “rights” as well
(such as: “animals have the right not be made to suffer”’), which may
easily, though falsely be interpreted to mean Jegal rights.?®> The type of
rights that are the subject of the remainder of this chapter are funda-
mental, legal non-human animal rights. To the best of my knowledge,
such legal non-human animal rights have not yet been implemented in
any jurisdiction in the world. In the next section I will clarify what such
fundamental legal rights would entail precisely.
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6.2 Characteristics of Fundamental Legal
Animal Rights

The type of rights under examination in this chapter are the most solid
ones: (I) negative, (II) individual, (III) fundamental, (IV) legal rights.
This section explores what these rights we are considering assigning to
non-human animals entail.

To start with, the rights examined here are negative because they do
not primarily require positive action on the part of a government, but
a negative, “back-off” governmental attitude: the state must keep away
from the basic sphere of rights of individuals, and often must keep oth-
ers from infringing individuals’ rights as well. These rights, in other
words, form a protective shield around the individual; these must be
respected by others, but primarily by the state. It must be added here
that this chapter will not investigate the option of assigning non-human
animals positive rights. This is because it is highly likely that positive
rights suffer quite some shortcomings, among which the same normative
shortcomings that we have encountered with regard to state objectives,
since positive rights are similar to state objectives in relevant aspects.?
Like state objectives, positive rights are generally hard to enforce, and
thus they, too, are likely to be too contingent and unable to realize the
independent status for animal interests that is normatively required.

The second characteristic of the rights under examination is that they
are individual. When it comes to rights, all that matters is the individ-
ual. Fundamental legal rights protect each rights-bearing individual,
regardless of group membership, against infringements of his personal
rights, even against collective decisions. In a widely shared understand-
ing of rights, the idea of individual rights is precisely to prevent a soci-
ety from sacrificing the individual on the altar of “the greater good.”
In other words, individual rights protect the individual rights bearer
from becoming a helpless pawn in utilitarian calculations. Without this
Dworkinian “trump” effect, such calculations could have required a util-
itarian, “useful” sacrifice of the individual in order to benefit the greater
good, such as social welfare.”> When they have rights, however, indi-
viduals may not be treated as mere “receptacles of value”?® but must be
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valued as individuals, for their own sakes. Rights thus lift individuals
out of ordinary balancing processes and recognize that they are subjects
who deserve consideration in their own right, apart from any possible
aggregative usefulness.

Thirdly, the rights discussed here are fundamental because they are
generally recognized to be one of the most important aspects of liberal
democracies. Protecting fundamental rights is believed by many to be
the most important task of a liberal democratic state, if not its raison
d’étre.r” As such, fundamental legal rights are part of liberal democra-
cies’ most elementary legal document: the constitution. This, fourthly,
also explains why we speak of /lega/ rights: the respective rights are not
(merely) moral rights, but legalized rights, an essential part of the law in
a liberal democracy.

What is considered in this chapter then, is assigning certain non-human
animals actual fundamental legal rights. These rights would offer animals
the highest legal protection and would be enforceable by law. It seems rea-
sonable that these rights would only be distributed among sentient animals,
for two reasons. First, the position defended earlier that merely sentient
animals have interests that are affected by the political decisions of a state
and thus have a consideration right seems to qualify only these animals
for rights. Second, as will be argued further on in this chapter, legal rights
are closely linked with interests, and as such, only animals with interests
(hence: sentient animals) qualify for legal rights. In short, the considered
proposal thus is that sentient non-human animals will be granted funda-
mental legal rights.

Obviously, assigning fundamental legal rights to sentient non-human
animals would have some effects we have not experienced before in the
history of liberal democracies. The rights we are considering assigning
to other sentient animals are the heaviest constitutional artillery around,
since they have the exceptional power to trump democratic majority
decisions.?® Such rights thus would have the effect of preventing sentient
animals’ interests from being all too easily sacrificed on the altar of com-
mon (human) goals. Just like the existing fundamental rights of humans,
sentient non-human animals’ rights would be binding for all governmen-
tal branches, and enforceable through judicial (constitutional) review in
most jurisdictions.?” Assigning sentient non-human animals such rights
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would mean that state officials could no longer simply ignore the inter-
ests of sentient animals in decision-making processes, or at least not the
interests that are secured by animals’ rights. Doing so would be a vio-
lation of the constitution and the principle of the rule of law. As noted
before, fundamental legal rights must often also be respected in horizon-
tal legal relationships, which means between non-governmental entities,
such as citizens. Liberal democratic governments have a crucial role in
ensuring that citizens can effectively enjoy their fundamental rights,
which in effect means that they must outlaw and actively try to prevent
infringements on individual citizens’ rights by others. In addition, they
are expected to repressively remedy and adequately sanction infringe-
ments on rights by others which have already taken place.

Without doubt, fundamental legal rights are the most sacrosanct ele-
ments of a liberal democracy, but as noted earlier, they are not absolute.
Fundamental legal rights can be restricted, but every single restriction,
whether imposed by legislation, policy, judicial decision, or specific
actions, must be legally accounted for in the sense that the restric-
tion must be underpinned with legally valid reasons. What counts as
legally valid reasons for restricting a fundamental legal right differs
per jurisdiction, but requirements for legitimate restriction are always
rigid and almost always involve proportionality and necessity stand-
ards. Furthermore, some fundamental legal rights are often thought
to have an inviolable core, a core that may not be infringed under any
circumstances. In most liberal democratic countries, rights bearers can
have restrictions of their rights checked for validity and legitimacy in
a (constitutional) court of law. Judges of (often constitutional) courts
will then determine whether, given the particular circumstances, enough
consideration was given to individual rights and whether the restriction
meets all the criteria that ought to be met. If a court considers a certain
restriction illegitimate, then certain parts of legislation, policy, or exec-
utive decisions can be ruled unconstitutional and void. In sum, funda-
mental legal rights truly are some of the heaviest instruments in a liberal
democracy: they utilize a constitution’s function to restrict government.
Introducing fundamental, legal sentient-animal rights thus would have
an unprecedented restrictive effect on governance for the benefit of sen-
tient animals’ interests.
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6.3 Justifying Fundamental Legal
Animal Rights

Considering the robust character of rights and the impact they have
on both the political-legal landscape and the lives of individuals, the
threshold for introducing such a high-impact instrument in liberal
democracies seems quite high—higher than adjusting the law in any
other way. Fundamental legal rights never come cheap. Apart from the
economic costs that come along with the instalment of institutions to
make such rights enforceable and meaningful in practice, they come
at a high immaterial price. After all, rights for one person necessarily
reduce the amount of liberty that is left for others, and legal rights thus
come at the expense of others. These, what we may call, “liberty costs”
are carried by individuals, but apart from this type of costs, rights also
have “democratic costs.” Since fundamental legal rights offer something
close to absolute protection, they essentially put some aspect of society
beyond societal and democratic control. Rights reduce the total number
of matters over which ordinary people have a say and narrow down the
discretionary space of (democratically elected) state officials. Moreover,
distributing legal rights among animals other than humans would sig-
nificantly alter the political and legal landscape, and it would have a
significant impact on our societies, which so heavily rely on the types
of animal use and abuse which would be illegal if sentient non-human
animals were to have basic rights. For all of these reasons, the decision
to extend fundamental legal rights to non-human animals must not be
taken lightly. A robust justification is needed if we are indeed to con-
sider introducing these “new” rights.?

Such a justification exists. Better yet, several such justifications
exist. This book has argued that the consideration right of sentient
non-human animals requires that their interests are independently and
non-contingently taken into consideration in the institutions of lib-
eral democracies. We have seen, however, that it is quite difficult to
adequately incorporate sentient-animal interests in the institutions
of liberal democracies. So far, all other, less radical options investi-
gated have failed in institutionalizing animals’ consideration right.
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Consequently, assigning sentient animals fundamental legal rights could
be required if it could indeed do justice to animals’ consideration right.
Put the other way around, the democratic right of animals to have their
interests duly considered would be the constituting reason and core jus-
tification for introducing fundamental legal animal rights, if that were
to meet the enfranchisement criteria, that is (which will be investigated
and confirmed in Sect. 6.4). The main theory of this book is thus the
first and most important justification for introducing fundamental legal
rights for sentient animals.

However, additional justifications for introducing fundamental
sentient-animal rights also exist, and since two of these justifications are
not only compatible with this main justification for legal animal rights,
but even strengthen it, they will also be discussed in this section. Hence,
assigning sentient animals fundamental legal rights is not only required
for doing justice to their consideration right, but, so this section argues,
it can also be justified by the fact that a common theory and under-
standing of rights, the so-called “interest-based account of rights,” calls
for the inclusion of sentient animals as rights bearers. Moreover, assign-
ing sentient animals rights would significantly improve the consistency
and credibility of the legal system as a whole, which could function as
an additional, third justification for assigning sentient animals funda-
mental legal rights.

6.3.1 The Welfare of Animals and Liberal Pluralism

Before we can straightforwardly maintain that the interspecies demo-
cratic theory as set out in this book necessitates assigning sentient ani-
mals fundamental legal rights, however, we must not only investigate
whether such reform would meet the enfranchisement criteria (which
will be done further below), but we must also ascertain that this endeav-
our would not undermine liberal democratic values. In the latter con-
text, an important issue that must be addressed is whether extending
fundamental legal rights to other animals is compatible with the liberal
character of liberal democracies.
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Robert Garner and Kimberly K. Smith have pointed out that some
influential liberal political theorists, such as Brian Barry and John
Rawls, have not considered it appropriate to include non-human ani-
mals within liberal theories of justice, and that it is thus not at all clear
that liberal governments should promote the welfare of non-human ani-
mals as a matter of official state policy.’! Moreover, we can expect some
liberals to be hesitant about liberal governments assigning animals lega/
rights, since rights protection has even more economic, democratic, and
(human) liberty costs than ordinary welfare protection. By constitution-
alizing rights for animals, some of animals’ most basic interests will be
offered guaranteed protection. Due to the rigidness of constitutions,
that protection cannot be undone by the process of everyday politics,
and thus an aspect of society is removed from political controversy and
routine democratic revision.??

As Robert Garner notes in 7he Political Theory of Animal Rights,
giving animal welfare protection a special status may, at first sight, be
perceived to be illiberal.*® Retracting this aspect from ordinary politi-
cal deliberations by assigning animals legal/ rights may even more so give
rise to liberal suspicion. More to the point, the core liberal principle
of moral pluralism may conflict with retracting animal welfare aspects
from the general political sphere.>* According to this liberal principle,
different conceptions of the good must be allowed to be (politically)
defended while the state stays neutral on these issues (as much as pos-
sible).?> Garner notes that in some orthodox liberal reasoning, harming
animals—torturing them for fun, for example—is understood to be a
conception of the good that people may freely pursue or decline, just
like drinking beer and watching television.3® This is not an argumentum
ad absurdum. In The Blind Watchmaker, evolutionary biologist Richard
Dawkins (1941-) mentions that he has heard “decent, liberal scientists”
passionately defend their right to cut up live chimpanzees as a matter of
personal preference, and thus without interference from the law.?” The
liberal principle of moral pluralism may thus be engaged to defend that
torturing animals is a personal preference and to deny that protecting
animal welfare is a state responsibility.?8

If pursuing animal welfare is perceived to be an ordinary conception
of the good, then according to liberal standards, it must compete with
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other conceptions of the good on equal footing. In that case, animal
welfare cannot be officially pursued by the liberal state, or at least not
beyond the extent to which the public subscribes to this view. The wel-
fare of animals is then merely a pawn that may be pushed around the
game board of liberal democracy, along with other pawns representing
various other visions of the good, and the state may not favour one
of these pawns. In this orthodox liberal paradigm, fundamental legal
animal rights can hardly be justified, because the state would, in the
enforcement of these rights, illiberally and illegitimately reduce the free-
dom of others on the basis of an arbitrary choice of one of the many
conceptions of the good. Such favouring of one specific pawn would, in
the game metaphor, ruin the fair liberal game.

Robert Garner suggests, however, that protecting the welfare of sen-
tient non-human animals is not so much an arbitrary conception of
the good, but a matter of justice.’® The Open Society and Its Animals
endorses that view, and it has argued that pursuing the welfare of
non-human animals must be understood to be a constituting task of the
modern liberal democratic state. This book aims to illustrate that this
task stems from liberal democracies’ own foundational principles, in the
same way that the task of pursuing human welfare does. Lacking in the
performance of this task means that the state is lacking in legitimacy, for
according to true liberal reasoning, the state lacks reason for existence if
it fails to protect and serve its citizens at a fundamental level. Even lib-
erals agree that neutrality is not the same as relativism and that the neu-
trality of a liberal democratic state must thus not be exaggerated in such
a way that the state becomes totally indifferent to any and all value.4?
The liberal democratic state may be neutral to a great extent, but it has
some core values that are not up for discussion, for without these values,
the characteristics of the state would change in such a way that it no
longer qualifies as liberal democratic. One of these core values is that
a legitimate liberal democratic state must go to great lengths to protect
its citizens against violence. Since avoiding violence is so imperative for
the survival and welfare of citizens, a state that commits, facilitates, or
condones violence towards its citizens can hardly be understood as ever
having the (hypothetical) approval of its citizens, which makes it clearly
illiberal.#! As many liberals have agreed since the enlightened and liberal
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work of John Stuart Mill: if there were only oze undisputed task for the
state, it was to prevent individual citizens from harming one another.%2
Today, it is only logical to include sentient non-human animals in this
harm principle as well, since it is now obvious that sentient animals
also have well-being and interests which can be harmed.*® It seems that
sentient non-human animals, too, must be perceived as citizens, the
welfare of whom must be of prime concern to the liberal democratic
state. 'The inclusion of sentient animals in the harm principle implies
that pursuing their welfare can no longer be subject to pluralist consid-
erations. In other words, safeguarding the most fundamental interests of
human and non-human citizens is not an arbitrary preference that one
may freely pursue or not: it is the core assignment of any liberal dem-
ocratic state. By virtue of their residency in a liberal democratic state
and their sentience (which, in turn, means that animals have interests
that can be harmed by others and affected by state policies), sentient
non-human animals on the territory of the state are citizens of the lib-
eral democratic state as well. In the game metaphor, this means that
basic sentient-animal welfare, just like basic human welfare, is not one
of the pawns on the liberal democratic board that has to compete with
other pawns and may even be pushed off—it is a constituting, perma-
nent element of the board on which the game is played.

It appears that a modern understanding of sentient animals as beings
with interests must lead us to a more modern understanding of liberal-
ism and the liberal state as well. In this non-orthodox understanding of
liberalism, pursuing animal welfare does not conflict with liberal values,
but rather is required by liberal values. The supposed “liberal” charge
that a liberal democracy should not officially pursue sentient-animal
welfare (such as through legal rights) thus seems not liberal at all, or,
at best, based in a shallow or outdated type of orthodox and anthropo-
centric liberalism. The idea that animal rights and (political) liberalism
are, as such, irreconcilable must be rejected. Robert Garner and Alasdair
Cochrane have convincingly argued the opposite: (political) liberalism
is extraordinarily compatible with theories of non-human animal rights,
especially when compared to other political theories.* The liberal tra-
dition, with its reformist character; its universalistic principles; its egal-
itarian tendency; and its focus on individualism, equality, and freedom,
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naturally suggests a form of political emancipation in the direction of
non-human animal enfranchisement. It is thus not surprising that the
most convincing and well-established theories for moral animal protec-
tion come from the liberal tradition (utilitarianism, rights theory, and
contractarianism). There seems, in sum, no convincing reason to object
to the introduction of legal animal rights in a liberal democracy from
a liberal point of view. To the contrary: the political and legal enfran-
chisement of sentient non-human animals makes sense especially from a
liberal point of view.

6.3.2 Interests and Fundamental Legal Rights

The second justification for assigning sentient non-human animals
fundamental legal rights is based in the fact that they are bearers of
fundamental interests. If we conceive of liberal democracies as I have
throughout this book, then protecting the most fundamental interests
of sentient animals via rights is only natural.*> A liberal democracy is
then perceived as a political model in which all citizens’ interests are bal-
anced out, while respecting both the equality principle and individual-
ism. This model offers all sentient citizens (regardless of their species)
equal institutional possibilities to have their interests defended in the
public realm. Most of these interests are initially politically balanced out
in the democratic procedures of liberal democracies, but some interests
are so fundamental to individuals, or are so hard to balance out polit-
ically, that they (also) qualify for insured protection via legal rights.
This latter aspect accords with the liberal (or constitutional) element of
liberal democracies. Some interests of non-human animals are so ele-
mentary that they, like some human interests, qualify for strong consti-
tutional rights protection.

In accordance with this vision of liberal democracy as an interests
balancing model, the second justification for fundamental legal rights
for non-human animals is also based in their interests. Notwithstanding
the argumentative power of other animal-inclusive accounts of legal
rights,46 an interest-based account of rights seems to fit best with how
liberal democracies are understood in this book. In the interest-based
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account of rights, not the uniqueness of humans, their supposed divine
creation, their autonomy, or their dignity are the grounds on which
their rights are based, but rather the mere fact that humans have inter-
ests. Some interests, such as the interests in not being tortured and
killed, are so fundamental that they form the very reason for funda-
mental legal rights. These interests are simply so vital to the well-being
of individual citizens that a liberal democracy must prevent them from
being trampled upon in the ordinary democratic process, in the exer-
cise of state power, or by actions of other citizens. Rights then simply
mean that a liberal democratic state must go to great lengths to protect
the most important interests of citizens. According to an interspecies
understanding of this interest-based account of rights, the interests of
non-human animals, too, can be the foundation for corresponding fun-
damental, legal animal rights.

The interest-based account of rights has some history. Joel Feinberg,
in search of a foundation for rights, introduced the “interest principle”
in 1974.97 According to Feinberg, rights protect interests, and thus all
living beings who have interests qualify for being a bearer of rights. To
Feinberg, the link between rights and interests is obvious. An entity
only has interests, after all, if he has subjective well-being that could
qualify for legal protection in the first place. There is no sense in legal
rights protecting a stone from being kicked down the road, for example,
because that stone does not have subjective well-being from which the
interest in not being kicked could arise. In Feinberg’s terms: “a being
without interests is a being that is incapable of being harmed or ben-
efitted, having no good or ‘sake’ of its own.”48 Understanding entities
without interests as entities which must be legally protected for their
own good is thus futile. A legal system may have many rules regarding
such entities without a “good,” but these rules must be distinguished
from rights, which protect the inherent good of a subject itself.#” An
example of rules regarding entities without a “good” are rules which
protect historically important paintings from being ruined. It was ref-
erenced before that, although the condition of, for example, 7he Starry
Night may deteriorate when water is poured on it, the painting itself
has no subjective interest in avoiding such vandalism, because the oil
and canvas obviously are not sentient. Rules protecting paintings
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against vandalism are not rights of the painting itself; they merely indi-
rectly serve the interests that humankind has in preserving the paint-
ing. Feinberg’s idea that only entities with interests qualify for being the
bearers of rights thus excludes entities without well-being, but includes
all entities with interests.

Importantly, these entities with interests who qualify for rights need
not necessarily be moral agents, and so mentally ill people, children,
and non-human animals also qualify for rights. Feinberg thus rejected
the previously dominant idea that in order to qualify for rights, one
must be a moral agent with the ability to claim these rights for one-
self. Not only is it unclear why we should require that one must be able
to claim one’s rights for oneself in order to qualify for rights—after all,
moral patients can have their rights defended by capable representatives
acting on their behalf—this line of thinking also constitutes a danger-
ous threat to currently existing rights of moral patients. Many human
individuals, such as children and the mentally disabled, are unable to
claim their rights for themselves, but they have interests and rights
nonetheless. Were we to accept the formula that one can only qualify
for rights if one can enforce these rights oneself, then consistent reason-
ing would lead to the conclusion that these human individuals could
not be bearers of rights either. Feinberg rejected this formula, however,
and argued that moral agency is irrelevant to rights and that having
interests is thus sufficient for being a rights bearer.>

What follows from Feinberg’s theory is that entities with interests are
eligible for rights. His theory suggests a strong relation between inter-
ests on the one hand and legal rights on the other, but Feinberg’s theory
does not specify which interests qualify for legal protection, or, in other
words, which rights are appropriate for which individuals. We can easily
imagine many interests of individuals that do not immediately qualify
for rights protection, such as the interest in having access to soft drinks
or beers or the interest in having a neighbour water one’s plants while
on holiday.>! Although these things are nice to have, almost anyone
would agree that no one has a moral right to have access to beer or to
having a neighbour water one’s plants, let alone that these interests are
fundamental enough to be legally protected via fundamental rights in a
constitution. What is thus needed at this point is a rule which enables
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us to distinguish between the abundance of interests that individuals
have. A guide, in other words, which helps us to decide which interests
are fundamental enough to be transformed into rights.

This guidance is offered by the work of legal philosopher Joseph Raz
(1939-). His rights theory can be understood as a useful addition to
the interest-based account of rights as presented by Feinberg. Raz, like
other thinkers engaged in interests theories of rights, is wary of haughty
metaphysical explanations of rights, and instead identifies rights by the
role they have in practical reasoning.’? In Raz’s understanding of rights,
which is in line with Feinberg’s, legal rights are as simple as legally pro-
tected interests of individuals.”® Legally protected interests in the form
of rights burden others with a duty to respect these interests. Take, for
example, the fundamental legal right not to be tortured. This right,
according to Raz’s reasoning, must be understood to protect the welfare
interests of the rights bearer, and functions through burdening the state
and others with the duty to not torture the rights bearer. The right of
X thus necessarily leads to a duty for Y.>* Without these corresponding
duties for others, rights would lack practical value.

Besides clarifying this relationship between rights and duties, Raz
takes yet another step in enhancing the interests theory of rights by for-
mulating a principle on the basis of which it can be determined which
interests qualify for legal protection. According to Raz, only interests
which are a sufficient ground for holding others to be under a duty qual-
ify for being transformed into legal rights. Raz puts it as follows: “To
say that a person has a right is to say that an interest of his is sufficient
ground for holding another to be subject to a duty, i.e. a duty to take
some action which will serve that interest, or a duty the very existence
of which serves such interest. One justifies a statement that a person has
a right by pointing to an interest of his and to reasons why it is to be
taken seriously” (italics JV).>> As Raz adds in a footnote, what impor-
tance those reasons must assign to the interest cannot be specified in the
abstract, “except circularly by saying ‘sufhicient to justify the conclusion
that that person has a right.” One can and should of course develop a

theory of which interests are protected by rights and when,” according
to Raz.5¢
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Alasdair Cochrane, working in the same interests tradition, has
argued that whether an interest is “sufficient ground” for holding
another person to be under a duty is dependent on the strength of an
interest. In other words: the strength of an interest is the prime indica-
tor in determining whether it should be translated into a legal right.””
An interest in having one’s plants watered while on holiday is clearly
of a different strength than the interest in not being tortured. In gen-
eral, the interest in having one’s plants hydrated is not strong enough to
ground a duty in others to water one’s plants, while the interest in not
being tortured is strong enough to ground a duty in others to not tor-
ture people. Very strong interests, such as the interest in not being tor-
tured, thus quite readily qualify for being transformed into fundamental
legal rights. If interests fundamentally matter to the welfare of individ-
uals, this is a strong reason to translate these interests into prima facie
rights: rights that protect the interests which deserve the most thorough
legal protection and that are, in principle, to be respected by others.”8
However, not all such prima facie fundamental legal rights can practi-
cally prevail at the same time, since fundamental legal rights often come
into conflict with one another. We thus also need some guidelines on
when and under what circumstances a prima facie right can prevail as
a concrete right. In order to determine this, Cochrane also argues, the
specific context must be assessed.’” Are there any other interests at stake
which compete with the one that is protected by a legal right? What is
the strength of these competing interests? Are these interests also pro-
tected as legal rights? And what are the hypothetical burdens on the
duty bearers if the right is to prevail as a concrete right? Evaluating such
relevant factors in a specific case helps to determine whether an individ-
ual also has a concrete right which can ground concrete duties in others.

In this context, however, we are not so much interested in deter-
mining whether non-human animals have concrete rights. This is some-
thing ultimately to be decided in concrete cases, mostly before a court
and, more importantly, not before the first hurdle of assigning them
fundamental legal (prima facie) rights is taken. Let us thus go back to
what has just been said about prima facie rights and the fact that the
underlying interests must be strong enough to burden others with the
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duties to respect them. How do we determine whether an interest is
strong enough to burden others with duties to respect this interest?
Cochrane argues that two aspects are of importance in determin-
ing the strength of an interest. In my interpretation of Cochrane, he
argues that the first aspect of importance is the objective value of the
interest to the well-being of the potential rights bearer, and the sec-
ond aspect of importance is the value that the potential rights bearer
subjectively subscribes to attaining the good in which he has an inter-
est. Taken together, in determining the strength of interests, the
value of the good that the interest protects for the individual whose
interest it is must be determined.®! More concretely, the interest in not
being tortured (which is a subcategory of the interest not to suffer) is
an interest of the utmost importance to a human’s overall well-being,
both objectively and subjectively, whereas having access to beer or
soft drinks is an interest of very little importance to a human’s overall
well-being.

The same is true for other sentient animals. The interest in not being
tortured (hence: not to suffer) is of the utmost importance to a cat’s
overall well-being, whereas having access to a luxurious meal is an inter-
est of minor importance to the overall well-being of a cat. The strength
of the interest in avoiding suffering is, accordingly, of a much higher
level than the strength of the interest in having access to a luxurious
meal. As Cochrane points out, we know that suffering is, by its very
nature, a bad experience to phenomenally conscious entities.®? Suffering
is essentially an evolutionarily ingrained negative experience that warns
us of things that potentially pose a threat to our survival, such as sick-
ness or injury. The negative experience of suffering functions as a signal
which should lead us to avoid certain situations which pose a potential
threat to our survival. On the basis of scientific research, as well as basic
evolutionary reasoning, we can be confident that all sentient animals,
conscious of experience as they are by definition, are likely to experi-
ence suffering negatively as a rule. It follows that it is thus extremely
important to avoid suffering for all sentient animals, and this is funda-
mental to their well-being. The interest in avoiding suffering is conse-
quently very strong, strong enough to say that it is sufficient ground for
imposing a duty on others to not make sentient beings suffer.%? In other
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words, the interest not to suffer can justifiably function as a foundation
for fundamental legal rights which protect this interest, such as the fun-
damental legal right not to be tortured.

The same is true for sentient beings’ elementary interest in staying
alive, Cochrane also argues.® Sentient animals have strong enough
interests in continuing to live (in other words: in not being killed) to
ground a fundamental legal right to life, even if the killing would be
done without any form of suffering. By killing a sentient animal, one
forecloses all of that animal’s future opportunities of experiencing pleas-
ure, which are vital to his well-being.65 Put the other way around, con-
tinued living is essential to sentient animals well-being, since it is the
fundamental condition for being able to have pleasurable experiences in
the first place. Continued life is thus not an interest like any other inter-
est: it is, we could say, the mother of all interests—it enables the fulfil-
ment of all other interests. The interest of sentient animals in staying
alive is thus extremely strong, strong enough to ground duties in others
to respect it. Therefore, all sentient animals have a justifiable claim to
fundamental legal rights that protect their interest in continuing to live,
which would, in effect, be the right to life.

In short, in addition to the interspecies democratic theory that was
presented earlier in this book, the interest-based account of rights also
offers a solid, straightforward, and independently valid justification for
fundamental legal rights for sentient animals. In any case, it does so for
rights that protect their interests in not suffering and in continued life.
Because of their sentience (and thus subjective well-being), sentient ani-
mals have strong interests in not being made to suffer and in not being
killed. These interests are so strong that they are a sufficient enough
reason for holding others to be subject to a duty to not kill and inflict
suffering, and thus establish prima facie rights not to be made to suffer
and not to be killed. Legally assigning all sentient animals these rights
is a matter of justice and should thus, in principle, be a future endeav-
our for liberal democratic states.®® In accordance with what has been
argued above, failing to introduce these legal rights cannot be justified
by referring to liberal pluralism. Due to the strength of all sentient ani-
mals’ interests in continuing to live and avoiding suffering, citizens in a
liberal democratic state can be legitimately coerced to respect sentient
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animals’ rights not to be made to suffer or get killed. Once recognized
as legal rights, the liberal democratic state is allowed, even obliged, to
utilize state power to protect and uphold these rights of its non-human
citizens.

6.3.3 The Enhancement of Legal Systems

One may wonder whether introducing fundamental legal rights for sen-
tient animals would not disrupt and maybe even impair legal systems in
liberal democracies. In this subsection, I argue that fundamental legal
rights for sentient animals would generally improve legal systems in lib-
eral democracies in the long term, which is a third justification for these
rights, but that they will have to be implemented in a responsible way.
To start with the latter reservation, it must immediately be granted
that introducing fundamental legal animal rights in liberal democra-
cies as they are today would have a great impact and could have dis-
rupting effects. We have seen that animal interests are currently as
good as neglected in the institutional structures of liberal democracies,
and assigning non-human animals legal rights would fundamentally
alter that. Legal rights for non-human animals would thus severely
affect current political and legal structures, but also society at large.
Disproportional use of non-human animals is ingrained in many sectors
of our societies, and thus assigning rights to these animals would affect
almost all of these sectors and the rules that regulate them. Many of
the sectors which rely on animal use would either have to cease to exist
or radically change.®’ In short, it seems that if today’s liberal democra-
cies were to introduce sentient-animal rights overnight, this could have
some destabilizing and unpredictable effects. For these reasons, govern-
ments must see to it that if sentient-animal rights are indeed introduced
one day, it should happen in an organized and orderly fashion. What
it means precisely to responsibly implement fundamental legal rights
for sentient animals is a matter of practical good governance that can-
not be dictated far ahead of time, in the abstract, and without proper
knowledge of the specific societal context in which these rights will be
introduced. One could reasonably envision, however, that governments
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would manage this transition by, for instance, gradually improving the
animal welfare standards in statutory law in the build-up to the even-
tual introduction of animal rights, introducing a constitutional state
objective on animal welfare in the build-up to the introduction of ani-
mal rights, announcing future prohibitions of certain ways of treating
animals which will severely effect or even terminate certain sectors in
which animals are used ahead of time, controlling and assisting in the
phasing out of such sectors, providing—in some cases—compensation
for economic victims in terminated sectors, but also providing for sanc-
tuaries which could give shelter to animal victims who might become
homeless due to the termination of certain sectors.

Apart from the fact that governments would have to practically man-
age the hypothetical process of introducing legal animal rights in order
to prevent disorder, an important question that remains to be addressed
here is whether the hypothetical introduction of fundamental legal
rights for sentient animals would risk damaging legal systems in the
long term. This concern seems unfounded. In fact, the opposite seems
true. Assigning sentient non-human animals fundamental legal rights
would probably improve and modernize legal systems, which seem in
need of such an update. Current liberal democratic legal systems seem
to suffer from an ingrained but unwarranted conservativeness when it
comes to how the law treats non-human animals. A legal system that
still draws an insuperable line between humans and other animals seems
to be based in a pre-Darwinian scientific worldview, and thus has a
scent of outdatedness to it.°® From that perspective, the credibility and
consistency of legal systems would be enhanced if they were to break
with the current custom of arbitrarily excluding non-human animals
from the general protection that legal rights offer and from the scope of
some central legal principles.®®

We have seen that the law in liberal democracies currently draws a
hard line between different sentient beings, with humans on one side of
the line and all other sentient animals on the other side. According to
the categorization of non-human animals in most legal systems in lib-
eral democracies, non-human animals are legal objects, like couches and
baseball bats, while all humans are placed on the complete opposite of
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the line, and are respectfully categorized as legal subjects. Legally, so to
speak, humans are regarded as mortal gods, drenched in legal protec-
tion from top to toe, whereas the legal protection of all other sentient
beings lags way behind. Thanks to Darwin and his scientific compan-
ions, however, we now know that, in the real world, that hard line sep-
arating humans from the rest of nature does not exist, and that both
humans and other sentient animals are part of nature, which is contin-
uous rather than compartmented.”® From a scientific perspective, there
are more differences between a cow and a baseball bat than between a
cow and a human; in fact, there are more differences between a chim-
panzee and an orangutan then there are between a chimpanzee and a
human.”! Our legal systems, however, fundamentally fail to reflect this
scientific reality. Factually, humans and other sentient animals are very
close on the same scale, for, after all, humans are sentient animals. From
a scientific point of view, the radical legal distinction between humans
on the one hand and all other sentient animals on the other hand does
not make sense—or at least no more sense than distinctions such as
rats on the one hand and all other sentient animals (including humans)
on the other hand, or aardvarks on the one hand and all other sen-
tient animals on the other. By hanging on to this ancient dividing line
that radically separates humans from other animals, our legal systems
seem to be growing more alienated from the real world in which, since
Darwin, we have been discovering more and more similarities between
humans and other animals every day. In this modern time with modern
scientific knowledge, it seems unreasonable to stubbornly stick to this
ancient legal division, a division of which, more than two centuries ago,
Bentham already argued that it should never have been accepted in the
first place.”?

Bentham is, however, not the only one who has criticized the very
existence of this legal dividing line. Other legal philosophers have also
argued that the strict legal border between humans and all other ani-
mals is irrational, inexplicable, unjustified, and outdated.”®> Scholars
from other disciplines also view the legal system as making a caricature
of reality, one that almost becomes a mockery, and which is on that
account alienating to many. Evolutionary biologist Richard Dawkins
has pointed out that lawyers are especially susceptible to having a
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“discontinuous mind”: an attitude of too strongly subdividing ele-
ments of a factually continuous scale into separate categories.”4 In other
words, the discontinuous mind is a mind-set of thinking in compart-
ments. The discontinuous mind finds it hard to grasp the continuity
that is present everywhere, but especially in nature and among sentient
animals. In order to make reality mentally digestible, the discontinu-
ous mind cuts the continuity up into parts and thinks of it as if it were
discontinuous.”’

In this case, the discontinuous mind insists on legally splitting enti-
ties up into different groups, while they are in fact very much alike
in relevant ways. The legal discontinuous mind wishes to lifc humans
above the natural continuum, as if the human species were radi-
cally different from the rest of nature, and give them important legal
privileges on account of their species membership. From Dawkins’
evolutionary-historical perspective, however, “species,” as a naturally
ambiguous category in itself, does not seem to be a very solid or rele-
vant category on which to base the entire legal system. Darwin thought
“species” was an unnatural term, one that had been arbitrarily given to a
set of individuals closely resembling each other, for the sake of conven-
ience.”® Dawkins, too, writes that “It is only the discontinuous mind
that insists on drawing a hard and fast line between a species and the
ancestral species that birthed it. Evolutionary change is gradual—there
never was a line, never a line between any species and its evolutionary
precursor.”’” In reality, Dawkins stresses, the (history of the) natural
world is a continuum with all sorts of intermediates and ring species,
even though they are usually extinct.”8 Dawkins illustrates this by not-
ing that our 200 millionth great grandfather was a fish. We are con-
nected to him by an unbroken line of intermediate ancestors, and every
one of them belonged to the same species as its parents and its chil-
dren.”? Still, on the whole, we changed from fish into Homo sapiens.

The point gets even clearer when Dawkins challenges his readers to
name when the first Homo sapiens was born.8® This baby of course does
not exist, or his parents would have birthed a baby of a different spe-
cies, which is considered impossible. From the evolutionary-historical
perspective, one can merely see a “smeary continuum” of (so-called)
“species” gradually turning into new “species’ over time, without a



288 J. Vink

clear and demonstrable point of transition between them.®! “Species” is
thus, from an evolutionary-historical perspective, merely “an arbitrary
stretch of a continuously flowing river,” not a discrete category at all.3?
It is only when some of the intermediates between two “species” become
extinct that the differences between “species” reveal themselves and
become as clear as they (often) are today. Dawkins compares the distinc-
tiveness between species to that between “tall” people and “short” peo-
ple: it is only when all people of intermediate height disappear that the
categories “tall” and “short” will come to have clearly delineated edges.®?

The inconclusiveness of the category “species” from an evolutionary
perspective illustrates that using the criterion of species membership
for rights distribution is not as self-evident as it may seem. Accordingly,
human rights, in the sense that they are reserved for the human spe-
cies only, also have nothing obvious or self-evident to them, Dawkins
argues.®* Dawkins explains that “the only reason we can be comforta-
ble with such a double standard,” the legal standard between humans
and other animals that is, “is that the intermediates between humans
and chimps are all dead.”®> But as far as morality and law is concerned,
the arbitrary fact that intermediates are dead should be irrelevant.8¢ The
law, however, irrationally relies heavily on this evolutionary accident, by
regarding the species membership of humans as the Holy Grail. How
unreasonable this is becomes painfully clear with a thought experiment
that Dawkins proposes.®” What if we were to find, on somehow forgot-
ten islands somewhere in the world, some of the intermediates between
current humans, and chimps and humans’ last common ancestor? If, in
other words, we were confronted with the intermediates between us and
the ancestor we have in common with chimpanzees? Since there would
be no clear demarcation line which separates humans from the newly
discovered others, Dawkins contemplates that “either the whole spec-
trum would have to be granted full human rights ..., or there would
have to be an elaborate apartheid-like system of discriminatory laws,
with courts deciding whether particular individuals were legally ‘chimps’
or legally ‘humans.””® In that case, “our precious system of norms
and ethics would come crashing about our ears. The boundaries with
which we segregate our world would be all shot to pieces. Racism would
blur with speciesism in obdurate and vicious confusion.”® Such is the
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unreasonableness of our current legal systems, which attach dispro-
portional and inexplicable value to the arbitrary category of “species,”
while being blind to truly relevant characteristics of individuals, such as
sentience.

It must be emphasized here that drawing attention to the natural
“smeary continuum” is not to deny that there are, in the current day
and time, obviously clear distinctions between humans and other spe-
cies, and between different non-human species, nor is this to deny
that there must be important differences in the rights to which they
are respectively entitled. Obviously, if we look at the living animals of
today, we can uncomplicatedly distinguish between different species
because the intermediates are long gone, just like we would be able to
uncomplicatedly distinguish between “tall” and “short” people if all
people of intermediate height would be dead today. The differences
between living species of today also allow us to differentiate between
the rights that certain species are entitled to. It is obvious that aardvarks
and rats need no freedom of religion and rights to vote, but they are
nonetheless likely to qualify for rights protection against e.g. torture.
Differences in rights distribution may exist, even between different spe-
cies of sentient animals. In order to be legitimate and consistent with
basic requirements of justice such as non-arbitrariness, however, these
differences cannot be justified by mere species membership (e.g. being
human or not), as is currently the case, but only by relevant and objec-
tively ascertainable differences, differences which may sometimes more
or less accidentally overlap with species membership. Species member-
ship is thus merely a convenient trait of subordinate relevance which
could help us to group individuals which happen to have like charac-
teristics, characteristics which are primarily relevant to rights distribu-
tion. To put it yet differently, it could be legitimate to assign different
rights to different species of animals, but the rationale for this cannot be
that animals of a certain species are entitled to these rights because they
belong to a certain species, but that the animals of that species conven-
iently also happen to share relevant characteristics on the basis of which
rights can be legitimately distributed, such as sentience (for welfare
rights) or political agency (for voting rights).
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A different point that must be emphasized here is that the above does
not aim to criticize or underappreciate the fact that the law can merely
offer a simplified reflection of reality. The law can never capture all the
nuances and complexities of reality, and to say that it should is to wish
for the impossible. The law, as an abstract institution, must necessarily
work with categories which do not always fully reflect reality and thus
often comprise legal fictions. This is inherent to any legal system, and
it is no reason for concern as long as the divergences between reality
and the legal fiction are small and relatively harmless and as long as
judges are able to ferret out the exceptions to the rule in specific cases
and restore justice in these specific cases. In our context, the necessary
abstractness of the law means that it is indispensable to legally draw a
line somewbhere in the continuous nature, in other words, to make dis-
continuous what is, in fact, continuous. Such is the unenviable task
of jurists. That a line must be drawn is thus not denied here, but the
point this book is trying to make, and that has been stressed before
by Bentham and others, is that the current one is drawn in the wrong
place.”® It seems much more logical and, so I have argued, justified to
move the line somewhat and make it distinguish not between humans
and the rest of the world, but between sentient animals and the rest of
the world. If we look at what rights truly protect, it all comes down to
interests, which is why it is much more logical to let all entities with
interests, namely sentient animals, into the sphere of rights. Refusing
to move the legal separation line in this direction makes the legal denial
of reality (in other words, the legal fiction) so glaring that it becomes
a problem. Not only because it has fatal consequences for non-human
animals and is an injustice with regard to them, but also because it
means that legal systems remain inconsistent in their rights distribution
and, importantly, still based on a worldview that is clearly inaccurate
from a modern, scientific point of view. This, in turn, harms the credi-
bility of modern legal systems, which should ideally keep up with mod-
ern scientific insights and not stick to ancient unscientific idealizations
regarding humans’ biological distinctiveness from the rest of nature.
Moreover, if we accept the irrationality, arbitrariness, and invidiousness
implied in the exclusion of other sentient animals from the sphere of
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rights, this ultimately may also undercut the very foundations of our
own fundamental legal rights.”!

Sticking to the unreasonable systematic exclusion of other sentient
animals not only harms the credibility of legal systems; it also funda-
mentally undermines the equality principle which is so central to liberal
democratic legal systems.”? The equality principle has a prominent place
in any liberal democratic legal system, which is reflected in virtually all
legal documents of important stature. The equality principle does not
only have a prominent place in most, if not all national constitutions
of liberal democratic countries, but also in the most important interna-
tional legal documents of our time. The equality principle as laid down
in such documents resembles the understanding of the principle as put
forth by philosopher James Rachels (1941-2003): individuals are to be
treated equally, unless there is a relevant difference between them that
justifies the difference in treatment.”?

Importantly, in deciding whether or not differences are relevant, only
rationality may decide, not ambiguous personal preferences or other
arbitrary factors. This is what Lady Justice’s blindfold symbolizes: jus-
tice ought to be done without regard for irrelevant factors. Due to the
blindfold, Lady Justice should not be able to see skin colour, gender, or
other irrelevant factors. Unequal treatment based on irrelevant factors
adds up to unjustified discrimination—a cardinal sin in liberal democ-
racies. The equality principle so understood is included in almost all
prominent liberal democratic legal documents around the world. An
example is the first article of the Dutch Constitution, which deserves to
be quoted on account of offering an impeccable and clear description of
the equality principle. It prescribes that: “All persons in the Netherlands
shall be treated equally in equal circumstances. Discrimination on
the grounds of religion, belief, political opinion, race or sex or on any
other grounds whatsoever shall not be permitted.””* The most impor-
tant article of the Dutch Constitution thus prescribes, along the lines
of Rachels’ definition of the equality principle, equal treatment in
equal circumstances, and prohibits discrimination “on any grounds
whatsoever.” Similarly, the European Convention on Human Rights pro-
hibits “discrimination on any ground” in the “enjoyment of the rights
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and freedoms set forth in this Convention.”®> In the United States of
America, the Fourteenth Amendment to the Constitution guaran-
tees “any person within its jurisdiction the equal protection of the
laws.”%¢ The most important rights document of our time, the Universal
Declaration of Human Rights, also forbids discrimination of any kind
and states that: “Everyone is entitled to all the rights and freedoms set
forth in this Declaration, without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.”’

Crucially, however, none of these documents extends their legal pro-
tection to non-human animals, even though they all pay explicit lip
service to the equality principle. Despite their noble promises, these
prominent documents do discriminate on a certain ground: species
membership.”® We have seen, however, that species membership is an
irrelevant characteristic when it comes to the distribution of fundamen-
tal legal rights, and the principled exclusion of other sentient animals
from rights thus adds up to unjustified discrimination. Lady Justice
should be blind to the irrelevant factor of species membership, but
instead she peeks and ruthlessly strikes out every individual unfortunate
enough to not belong to her preferred species Homo sapiens. In a sound
and non-biased application of the equality principle, however, sentient
non-human animals should be able to claim some of the rights in these
documents as well, since their sentience is a relevant characteristic when
it comes to, for example, the right not to be tortured. If we take the
equality principle seriously, there is no reason to protect humans against
torture, but not chimpanzees or pigs. However, despite the fact that
both human individuals and pig individuals suffer heavily from torture,
rights against torture are only distributed among human individuals.
The rights distribution in these legal documents is biased, arbitrary, and
in clear violation of the equality principle itself—ironically the most
prominent principle of these documents. By discriminating in the dis-
tribution of rights while also paying lip service to the equality principle,
these legal documents undermine their own credibility and eminence,
which is a great liability for legal documents of this stature.

In short, it seems safe to conclude that liberal democratic legal sys-
tems would, in the long term, significantly improve if they were to adopt
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certain fundamental legal rights for sentient non-human animals. Even
though we now know that non-human animals have interests that qual-
ify for rights protection as well, the clock in the legal world has stood
still for quite some time now, and legal systems remain unreasonably
conservative in excluding all non-human individuals from the legal
sphere. The most prominent legal documents of our time recognize the
centrality of the equality principle, but still apply it in a pre-Darwinian
manner: excluding all beings that are not human. They thus fail to
reflect the undeniable reality that other animals are, in relevant ways, a
lot like us. The legal world does not seem to dare to cross the species
barrier, which we have seen comes at great costs: liberal democracies cur-
rently have biased, inconsistent, arbitrary, uncredible, and fundamentally
self-undermining legal systems. Making the leap and crossing the species
barrier by assigning rights to other sentient animals as well could largely
eliminate these unfortunate defects and hence improve and modernize
the legal systems in liberal democracies significantly.

6.4 Normative Assessment of Fundamental
Legal Animal Rights

Now that we have a reasonable idea of what type of rights could, in prin-
ciple, be assigned to other sentient animals and which justifications could
account for introducing such rights, it is time to assess the normative
acceptability of introducing fundamental legal animal rights in the con-
text of the five enfranchisement criteria. During this assessment, the feasi-
bility of this hypothetical project will also be addressed by discussing some
challenges of institutionalizing legal sentient-animal rights along the way.

6.4.1 The Legitimacy Criterion

From the perspective that sentient animals are part of the demos, their
current exclusion from political and legal consideration has been criti-
cized for being illegitimate. What has so far been said about assigning
fundamental legal rights to sentient animals seems to indicate that this
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move could significantly improve the legitimacy of liberal democracies
from an interspecies perspective.

What is needed in order to meet the legitimacy requirement is that
sentient animals’ interests will be paid due regard in the consider-
ations of state officials in the basic institutions of liberal democracies.
Providing sentient animals with a thorough legal position by assign-
ing them fundamental legal rights seems to have this effect and is thus
indeed likely to meet the legitimacy requirement. Although fundamen-
tal rights seem to be primarily a /egal instrument, it has strong spill-over
effects in the political sphere. I have pointed out earlier that I have arti-
ficially separated the political and legal functions and institutions of a
liberal democracy in this book for the sake of maintaining a clear struc-
ture, but that democracy and the law (or the political and legal spheres)
are in fact not easily separable. That is what we are looking at here as
well. Due to the interaction between democracy and the rule of law, any
constitutional adjustment does not only have legal effects, but also clear
political effects. Everyone in a liberal democracy must pay respect to the
constitution: citizens, judges, representatives, and other state officials.
With constitutional rights for sentient animals, the courts as well as the
members of the legislative and executive branches must not only take
notice of animals’ interests, but must also effectively protect the basic
interests of animals as covered by their rights. Hence, introducing fun-
damental legal rights for animals does not only have the potential to
bring about an acceptable legal status, but also an acceptable political
status, due to the political effects of these rights.

Four Objections and Their Refutations

Although introducing fundamental legal rights for animals may have
these desired effects, one may wonder whether there are yet unmen-
tioned reasons for being reticent about introducing fundamental legal
animal rights. Some objections may indicate certain alleged disadvan-
tages of introducing legal animal rights that some may view as affecting
the legitimacy of this endeavour. We will discuss four such objections
that are likely to be raised: (I) The objection that assigning non-human
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animals rights makes inappropriate and disproportional use of a consti-
tution; (II) The objection that opening a constitution up to non-human
entities corrupts the intrinsic anthropocentric character of the constitu-
tion; (III) The objection that assigning sentient animals rights ignores
the fact that some sentient animals are not autonomous and thus would
conflict with foundational autonomy principles of liberal democracies;
(IV) The objection that using a constitution instrumentally to reduce
the discretionary space of politicians is at odds with its principled
character.

The first objection comprises the concern that we are making inap-
propriate use of constitutions. One may object that although it may be
a respectful goal to offer non-human animals a political and legal status,
employing a constitution to this end is not quite appropriate because it
would be a disproportionally radical intervention. I believe this objec-
tion is mistaken and that employing the constitution is justified in this
context. The underlying concern of this objection, which seems to be
that a constitution must not be employed lightly, seems to be correct in
principle, however. Indeed, the red line throughout this book has been
that we ought to opt for the least radical means of institutionalizing the
consideration right of animals, in order to avoid unnecessary liberty,
democratic, and economic costs and not risk unbalancing the larger,
fragile framework of liberal democracies. That is precisely why we have
gone through all the less radical options of giving animals a meaning-
ful political-legal status first, and why offering animals legal rights was
discussed last. This methodology has led to the conclusion that not one
of the other, less radical, investigated options is likely to be able to offer
animals a sufficient political-legal status in liberal democracies.

The fact that less radical options failed, in combination with the seri-
ousness of the injustice that is kept intact if we do not institutionalize
animals’ consideration right, made constitutional rights come into view.
Offering animals legal rights was, in other words, not at all a foregone
conclusion; only after a long and thorough process of considering and
eliminating less radical alternatives did it become a serious option. From
the current perspective, in which lesser alternatives have been rejected,
offering sentient animals legal rights does not seem so far-fetched
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anymore. After all, sentient non-human animals have a rightful claim
to have their interests considered in liberal democracies’ institutions,
and we have found no other place but the constitution able to accom-
plish this goal. If they are not protected through constitutional rights,
non-human animals’ elementary interests remain free to be trampled
upon in society, the democratic process, executive actions, and legal dis-
putes. Their position would resemble those of children without rights:
unable to politically and legally stand up for themselves and without
guarantees that others will sufficiently stand up for them instead. As
much as we do not accept such an inferior position for vulnerable chil-
dren, so should we not accept it for vulnerable sentient non-human ani-
mals. The investigation in this book has led to the conclusion that the
constitution is needed in order to neutralize this extreme political and
legal vulnerability.

This is where we get to the second anticipated objection against
deploying the constitution in the proposed way: does introducing rights
for non-human entities not corrupt the intrinsic human (or anthro-
pocentric) character of a constitution? Although it is factually unprec-
edented that a constitution assigns fundamental legal rights directly
to non-human animals, this does not automatically mean that con-
stitutional protection should only apply to humans. Arriving at this
conclusion would require us to commit the naturalistic fallacy: deduc-
ing normative rules from a factual situation. There are no reasons to
assume that a constitution should only function for the direct benefit of
humans as a matter of principle. In fact, this would even be quite a dis-
criminatory assumption to make, just like assuming that a constitution
can only function for the benefit of adults, men, or white people would
be highly discriminatory. Instead, a constitution is preferably perceived
to protect certain principles and rights as such; the number of entities
to which they apply can (and normally does) diverge over time as moral
and scientific enlightenment proceeds.”® In order to not frustrate the
development of constitutional principles and the path of justice, the
open-endedness of constitutions should be defended. If critics suggest
we ought to break with the open and inclusionary character of consti-
tutions, then better reasons than those resting on the naturalistic fallacy
must be given.



6 Enfranchising Animals in Legal Institutions ... 297

However (thirdly), maybe it is not the character of the constitu-
tion, but the deeper foundational principles of liberal democracies that
should stop us from introducing rights for non-human animals. Maybe
liberal democracies are typically anthropocentric systems, in which
non-human animal rights would be misplaced. Although we can,
again, establish that liberal democracies have indeed factually always
been mostly anthropocentric, this need not necessarily be the case. To
the contrary, we have seen that many of the constituting principles of
liberal democracies seem to endorse rather than conflict with the pur-
pose of assigning non-human animals rights. The roots for non-human
animal rights lie in the liberal democratic principles themselves. As has
come to the fore in this book, the democratic and egalitarian principle
of equal consideration of interests, the contractarian principle that a
state must have the (hypothetical) consent of its citizens in order to be
legitimate, the utilitarian principle that a state must maximize the com-
mon welfare, the liberal harm principle, the principle of affected inter-
ests, the (legal) equality principle, the principle of legal objectivity, and
(liberal) individualism all support instead of resist assigning fundamen-
tal legal rights to sentient animals.

One may object at this point, however, that the assumed anthro-
pocentric character of liberal democracies’ institutions is not a mere
matter of preference for one species, but a reasoned choice to engage
only with autonomous subjects. Perhaps non-human animals should
be excluded on account of the fact that they do not meet what is
arguably the most important precondition for earning a meaningful
status in liberal democracies: autonomy. Maybe not all of the afore-
mentioned liberal democratic principles comprise the foundation of
liberal democracies, but autonomy is the fundamental building block
instead. Is having a meaningful status in liberal democracies then not
exclusively reserved for autonomous individuals?!%® Without having
the pretention of being able to solve the unsolvable discussion about
whether or not non-human animals are generally autonomous, we can
say two things about this which should be able to settle the matter.!0!
For the sake of argument, let us assume that there are many sentient
animals who are not autonomous.
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To begin with, it seems to be a misunderstanding to maintain that
autonomy is the prime foundational building block of liberal democ-
racies. We have seen that non-autonomous humans exist and that they
have meaningful political-legal statuses as well. This seems to indicate
that it is not autonomy that is the leading principle in liberal democ-
racies, but the equality principle and individualism. There is nothing
about non-autonomous humans that makes them less valuable or less
worthy of a fair (but passive) political-legal position—and the same is
true for other non-autonomous sentient animals. Although auton-
omy plays an important role in determining which individuals qualify
for rights or roles which require political agency (such as voting rights
and representing roles), it is irrelevant when it comes to the question
who deserves to be considered in the liberal democratic state. We gen-
erally do not and should not allow autonomy requirements to uncon-
ditionally prevail and cause a political and legal mass exclusion of the
non-autonomous in liberal democracies. We see that in today’s liberal
democracies, the hypothetical harmful effects of respecting autonomy
(effects that impact non-autonomous humans, who, as a result, are at
risk of being politically ignored) are neutralized by the fundamental
legal rights of non-autonomous humans. This illustrates how an initial
respect for autonomy is ultimately “overruled” by the equality principle
and individualism through assigning rights. Hence it is not autonomy,
but ultimately individualism and the equality principle which seem to
be the core principles of liberal democracies.

Secondly and relatedly, we have seen that autonomy is too high a
threshold for those legal rights which merely serve to protect the most
elementary interests of individuals, such as those in not being made to
suffer or get killed. One need not be autonomous in order to have a
claim to the right not to be tortured. Non-autonomous animals, includ-
ing human ones, have as much of an interest in not being tortured as
autonomous animals. Relevant for these related interests and rights is
the capacity of sentience, not autonomy. Excluding non-autonomous
entities from the sphere of fundamental legal rights due to the mere fact
that they are not autonomous thus adds up to unjustifiable discrimi-
nation, for it would discriminate on the basis of irrelevant factors. If
only autonomous individuals were to benefit from the protection that
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a liberal democracy can offer, then not only certain non-human ani-
mals, but also babies and all other non-autonomous humans would not
qualify for rights. Babies, just like certain non-human animals, would
not be able to lay claim to the right not to be tortured—a consequence
not many of us are likely to accept. In short, assigning rights to sen-
tient animals, even if they are not autonomous, is not at odds with the
deeper foundational principles of a liberal democracy. The opposite is
true: these principles require that fundamental legal rights are assigned
to other sentient animals as well.

The fourth objection that should be considered is that it would be
wrong to instrumentally use a constitution to reduce the discretion-
ary space for the political branches so as to make sure that they take
account of non-human animals’ fundamental interests. One could argue
that this way of bringing animals’ interests into the political sphere is
at odds with a constitution’s principled character. This objection also
seems misplaced. Even though a constitution is obviously a principled
document, this does not automatically mean that it cannot be used to
limit the options of the political branches. It is a generally accepted and
even distinctive characteristic of constitutions that they can legitimately
influence or even decisively limit the discretionary space of the political
branches. This is one of the key elements of the rule of law in liberal
democracies. Constitutions typically protect important values and rights
that are to be safeguarded from political whims, even if these whims
have the support of a political majority. This function of constitutions is
especially important for the protection of political patients. In the con-
text of children’s rights, we have seen that the interests of these politi-
cal patients must be given due regard in the political sphere as a matter
of constitutional compliance. The discretionary space of the political
branches is then legitimately limited for the sake of securing the ele-
mentary interests of children, which otherwise would be at risk of being
trampled upon. Protecting the interests of political patients through
rights thus makes logical use of the rule of law, according to which the
constitution can safeguard basic elements of justice without needing the
continuous majority backing of political agents. This function is not in
any way new, nor does it corrupt the nature of a constitution.
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6.4.2 The Non-contingency Criterion

The second criterion against which fundamental, legal animal rights
have to be tested is the non-contingency criterion. One of the most per-
sistent problems in our quest for establishing a political and legal status
for non-human animals has been meeting the non-contingency require-
ment. In all of the previously investigated options, removing the con-
tingency with which animals’™ interests are taken into account seemed
virtually impossible. In any of the investigated political or legal options,
animals’ interests were still ultimately only promoted to the extent to
which humans wanted them to be promoted, and the prevention or ter-
mination of disproportional infringements on animals’ interests was still
ultimately contingent upon (enough) humans wanting this. This book
has argued, however, that democratic principles dictate that we move
away from this contingency and instead find an institutional constel-
lation in which animal interests are considered irrespective of arbitrary
human wishes. Fundamental legal rights for non-human animals are
likely to establish such a normatively desirable institutional constella-
tion in which regard for animal interests is institutionally guaranteed.

We have seen earlier that deploying the constitution is a good start
for removing some of the contingency regarding respect for animals’
interests. As the most important legal document of a liberal democ-
racy, a constitution has the power to limit human behaviour in order
to serve legitimate ends, such as the protection of political processes or
the protection of individual rights. By constitutionally recognizing that
animals have fundamental legal rights, the constitution’s unique func-
tion of legitimately reducing the discretionary room of politicians and
others is engaged. Through these constitutionally protected rights, pol-
iticians and all other people are bound to not only formally take notice
of, but also equally and proportionally respect the interests of animals
which are protected by their rights. Fundamental legal rights for ani-
mals thus seem to have the unique potential to significantly reduce the
contingency with which animal interests are regarded.

In order to live up to that potential, however, sentient-animal rights
will need to be carefully embedded in mechanisms of rights enforce-
ment. Just like the fundamental rights of humans, sentient-animal
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rights will only be effective if there are institutions with the task of
watching over their practical enforcement. In the general scheme
of checks and balances, representatives and the electorate are often
(co-)responsible for checking whether the governments executive and
legislative activity respects individual rights as laid down in the consti-
tution. We have seen, however, that this check is seriously flawed when
it comes to constitutionally protected interests that are not directly
humans’, because this check has an inherently anthropocentric character.
Fortunately, this political check on constitutional compliance is not the
only check, and in most liberal democratic countries individual rights are
also subsequently protected through judicial review. The judiciary func-
tions as a watchdog over fundamental legal rights, and individuals can
ask (constitutional) courts to check whether their rights are sufficiently
respected by the government (or sometimes also by others). Through this
procedure, individual rights bearers can personally initiate a case which
draws attention to their most important interests (as protected by rights),
even if the government has initially neglected to pay attention to these
interests. Through the combination of individual rights and judicial
review, individuals can thus take their rights into their own hands and
effectively remove any possible contingency regarding the respect for their
elementary interests. Judicial review therefore seems crucial to protect ani-
mals’ rights in practice and to make these rights actually meaningful.

To a large extent, animals can benefit from the well-established
mechanisms of judicial rights enforcement which are already embedded
in current liberal democracies. Obviously, liberal democracies already
have well-established and sustainable networks of checks and balances
which already guarantee a non-contingent regard for rights. In princi-
ple, the rights of sentient non-human animals are just as suited to being
watched over by courts as the existing fundamental rights of humans
are. That is to say, there seem to be no principled objections against
extending judicial review to non-human animals’ rights. However, this
does not mean that simply adopting legal rights for animals in a consti-
tution would suffice to meet the non-contingency requirement. In order
to make sentient-animal rights actually effective in practice, and to truly
enable judicial review of these rights, some procedural adjustments are
required. Although the exact practical realization and implementation
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of legal animal rights is, strictly speaking, not the subject of investiga-
tion in this book, it seems necessary to briefly explore some of the inno-
vative ideas which have been suggested in this context. Only exploring
these ideas can give us the necessary confidence that meeting the
non-contingency requirement is not utopian, but achievable in practice,
and that the necessary institutional adaptations would not unbalance
the basic structures of liberal democracies.

To start with, in order to unlock the option of judicial review of ani-
mal rights, procedural rules of standing and legal representation will
need to be adjusted in such a way that they allow for legal representa-
tion of sentient animals by human lawyers. Unlike the previously dis-
cussed type of standing as currently offered to animal organizations in
some legal systems, the type of standing meant here would be unique
and unprecedented in that it should enable animal representatives to
legally defend the animal’s own interests and rights, not the indirect
interests of an animal organization. Even though this would be ground-
breaking from the perspective of the animals’ legal position, offering ani-
mals’ legal representatives this kind of standing is not as revolutionary
to the legal system as it may seem. As referenced before, Feinberg has
pointed out that it is an overly dogmatic and dangerous assumption
that one must be able to defend one’s rights for oneself in order to have
these rights.!%? There is nothing strange or paradoxical about legal rep-
resentatives who represent the rights of others in courts.!% Indeed,
this is standing legal practice; it happens on a daily basis in any liberal
democracy. Not only moral patients such as children and the mentally
ill need to be represented by lawyers to have their rights effectively pro-
tected; even moral agents are legally represented by lawyers on a daily
basis. Having rights is not dependent on being able to defend them
yourself, but on having interests, and necessary for effectuating these
rights is not being able to defend them yourself, but having someone
around to defend these rights for you. In order to unlock this option of
legal representation for rights-bearing sentient animals, procedural rules
of standing and legal representation will have to be adjusted, which
is only a minor change in the larger scheme of things. In the spirit of
Feinberg, others have also suggested that standing rules must be broad-
ened so as to include other animals as well, if they are to enjoy effective
legal protection.!%4
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As a result, what is also needed are legal representatives who can and
will represent animals in court, since obviously non-human animals
cannot “take their rights into their own hands.” This raises important
questions, such as who these persons must be and what their qualifi-
cations ought to be, and who ought to be responsible for the financial
backing of these legal representatives.!?> Furthermore, should legal
representatives represent animals on an ad hoc basis, needing to be
appointed every time they bring a case to court, or is it preferable to
sustainably authorize them ex ante as legal representatives?!%¢ Interesting
suggestions have been made in this regard. Christopher D. Stone has
famously made a case for legal guardians for natural entities and future
people.!%” Kimberly K. Smith has also contemplated the option of
assigning animals legal representatives.!® According to Smith, the
construct of a so-called guardian ad litem seems a workable model for
representing animal interests in court.!'®” Such a guardian is a legal rep-
resentative for individuals who are unable to instruct their attorneys.
The guardian is then burdened with representing the independent inter-
ests of the ward (often a child, but in this case a non-human animal),
and he is appointed by a court. Such legal guardians may step forward
themselves and need not necessarily be lawyers, for their primary job
would be to draw a court’s attention to a possible breach of animal
rights, after which it is up to the court to contemplate on and decide
the respective case.

Alternatively, the state could train and provide public officials who
actively trace down animal rights breaches and bring the (suspected)
violators before a court of law in administrative, criminal, or even civil
law suits. This option has some similarities to a unique position that the
Swiss Canton of Zurich had from 2007 to 2010: that of animal law-
yer for animal protection in criminal matters.!!? This position in Zurich
closely resembled that of a public prosecutor dedicated to animal wel-
fare cases, but tasks and responsibilities of a state animal attorney could
obviously be broader than that, and could come to include the sought
legal defence of animal rights.

A yet different option, recently suggested in the context of legal envi-
ronmental protection by councillor at the Belgian Council of State
Pierre Lefranc, is to reintroduce a modern version of the ancient Roman
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legal action called actio popularis!'! The actio popularis allows for any
citizen to bring a case to court on the basis of its general interest to
the public. The actio popularis thus has a lower threshold for initiating
a lawsuit and does not require a citizen to indicate a personal interest
in the case. When translated into the context of animal rights, the law
could allow for any citizen, and possibly also non-governmental organ-
izations, to bring a case to court concerning a suspected animal-rights
breach (involving one or a larger number of animals). Animal rights
violations could then be perceived as infringements on the public inter-
est in safeguarding rights and animal welfare in general, and thus any
citizen could bring such a case to court. Because they serve to safeguard
public interests, these lawsuits should be, in principle, free of charge for
the initiating citizens or organizations, unless, of course, the court were
confronted with pertinent abuses of law.

A different idea that is worth considering and that could be com-
bined with the aforementioned ideas is to install distinctive courts with
special expertise on animal interests.!'? The extraordinary cases that
would follow if one of the abovementioned options were to become a
reality seem to require special knowledge on animal rights and animal
interests, and this expertise could be centralized in specialized animal
rights courts.

This book has no pretention to exhaustively explore all the options
of enabling an effective judicial review of hypothetical animal rights.
Some general remarks about the abovementioned options can be made,
however. In light of the importance of establishing sincere and genu-
ine legal representation of animals in court, it seems advisable that legal
representatives are not directly exposed to anthropocentric incentives,
either by way of appointment or election or by way of financial pro-
vision.!!3 Furthermore, in light of not allowing the protection of ani-
mals’ interests to be contingent on human (political) preferences, it
seems advisable to not make the capacity of legal animal representatives
to bring cases to court too dependent on personal or political resources,
or other arbitrary human willingness. The effectuation of fundamental
legal rights should ideally not be prone to resource or capacity prob-
lems. This seems to favour arrangements in which the budget for animal
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rights cases is large and/or the number of potential legal representatives
is high.

The latter is the case in a scenario that involves the actio popularis.
In that case, the number of potential legal guardians would be high,
because all citizens, and possibly also non-governmental organizations,
could start proceedings to protect animal rights. This would make the
enforcement of animal rights less prone to capacity problems and polit-
ical under-prioritizing, and thus more secure.!'* For principled reasons
as well, not only the actio popularis-option, but also the state-funded
animal attorneys option seems attractive. It was argued that effective
animal protection should not be a mere nice gesture, but that protecting
the fundamental rights of animals is a core task of liberal democratic
governments. Enabling actio popularis claims and/or establishing public
animal attorneys would reflect that idea. These two options embody the
idea that animal-rights protection is an undeniable part of the common
interest for which the state carries responsibility and for which pub-
lic funds can be legitimately utilized. It would also be in line with the
general liberal democratic practice of financially facilitating legal assis-
tance and representation for the most vulnerable in society, individuals
who would otherwise have great difficulties practically effectuating their

rights.

The Effectiveness of Legal Animal Rights in Jurisdictions
Without Constitutional Review

It seems that judicial review of animal rights is important for making
animal rights effective in practice. This raises two questions, however.
First, if the effectuation of legal animal rights relies heavily on judicial
review, does this not mean that legal animal rights will be ineffective
in countries in which there is no or little judicial review of rights? The
second question is about the normative desirability of judicial review
of rights. I have argued before that having the judicial branch moni-
tor compliance with a constitutional state objective on animal welfare is
normatively undesirable for the reason that it requires judges to go into
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substantive political questions. If judicial review of a constitutional state
objective is normatively undesirable, is judicial review of fundamental
legal rights not similarly normatively undesirable?

The first issue, regarding the (in)effectiveness of animal rights in
countries which do not allow for constitutional review of fundamen-
tal legal rights, is not a mere theoretical issue. In some countries, the
legal system does not allow for judicial review of constitutional legal
rights. The Dutch Constitution, for example, forbids the judicial
branch to review Acts of Parliament on their compatibility with the
Constitution.!’> This does not automatically mean that fundamental
legal (animal) rights cannot be effective in such countries, however,
for two reasons. First, the prohibition against courts reviewing legis-
lation is not as black and white as it seems, for it only forbids review
against the national Constitution, not against international rights
documents.''® Many fundamental rights, such as the right not to be
tortured and the right to life, are not only protected in national con-
stitutions, but also in international treaties. Regardless of the prohibi-
tion on judicial review against the national Constitution, the Dutch
judicial branch is still allowed to review legislation in light of these
international legal rights documents, which means that there is still
effective judicial review of the most important fundamental rights.
It is not unimaginable that fundamental legal animal rights will be
adopted in international treaties one day as well, which would enable
effective judicial review of these rights even in countries such as the
Netherlands.!!”

However, even without such international backing of fundamental
legal rights, neither the existing constitutional rights of humans nor
hypothetical future animal rights are useless in these countries. The sec-
ond reason why a prohibition on constitutional review does not auto-
m